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I.

JURISDICTION

On January 27, 28, and 30, 2014, the West Valley City Civil Service Commission
("Com.mission") heard John Coyle's ("Coyle") appeal of his demotion from lieutenant to
patrol officer in West Valley City Police Department's ("WVCPD") Neighborhood
Narcotics Unit ("NNU"). On May 15, 2014, the Commission issued a Decision and
Order ("Decision") reversing Acting Chief Larry Marx's ("Chief Marx") decision.
R.1831-54. On May 27, 2014, West Valley City ("WVC") filed a Petition for Review.
Jurisdiction is under Utah Code Ann.§ 10-3-1012.5 and Utah R.App.P. 14.
II.

1.

ISSUES FOR REVIEW

Issue: Did the Commission fail to apply relevant law and standards?

Standard of Review: This is a question of law. A commission's final decision is
reviewed to determine whether it abused its discretion or exceeded its authority. Utah
Code Ann.§ 10-3-1012.5; Kelly v. Salt Lake City Civil Serv. Comm 'n, 2000 UT App 235,
~15, 8 P.3d 1048; Brown v. Sandy City Appeal Bd., 2014 UT App 158, if8 (July 3, 2014).
To abuse discretion is to commit an error of law '"under the circumstances."' Tolman v.

Salt Lake County Atty, 818 P.2d 23, 26 (Utah Ct. App. 1991) (citation omitted). "If ... a
party claims that a tribunal has stepped out of the arena of discretion and thereby crossed
the law, [the court] review[s] using a correction of error standard, giving no deference to
the tribunal's legal determination." Id. at 27. An abuse of discretion "'indicate[s] that
the appellate court is of the opinion that there was a commission of error of law in the
circumstances. It is an improvident exercise of discretion; an error of law."' Id. (citation
omitted). ··[T]he discipline imposed for employee misconduct is within the sound

discretion of the Chief." Lucas v. Murray City Civil Serv. Conim 'n, 949 P.2d 746, 761
(Utah Ct. App. 1997). The Chief exceeds his discretion if discipline "is in excess of 'the
range of sanctions permitted by statute or regulation, or if, in light of all the
circumstances, the punishment is disproportionate to the offense.'" Id. The appellate
court reviews "the sanction in light of all the circumstances underlying the termination,"
with findings reviewed under a "substantial evidence" standard and in light of the entire
record. Kelly, 2000 UT App 235, ,I24. The commission cannot modify the discipline or
remand to the chief for a different discipline. Id. ,r23 (citing Salt Lake City Corp. v. Salt
Lake City Civ. Serv. Comm 'n, 908 P.2d 871, 875 (Utah Ct. App. 1995)).

Preservation of Issue: R.1831-54.

2.

Issue: Did the Commission err in finding charges did not warrant

demotion?

Standard of Review: Same as Issue 1. A commission makes two inquiries on
appeal: "'(I) do the facts support the charges made by the department head, and if so, (2)
do the charges warrant the sanction imposed?"' Ogden City Corp. v. Harmon, 2005 UT
App 274, ,r10, 116 P.3d 973 (citations omitted). The Court of Appeals sometimes uses a
two-part test for the second inquiry: (1) "is the sanction proportional;" (2) "is the
sanction consistent with previous sanctions imposed by the department pursuant to its
policies." Nelson v. Orem City, 2012 UT 147, iJ20, 278 P.3d 1089. Although this
"provides a useful framework for analyzing [a] Board's decision" it is "not tied to any
statutory language" and "should not be viewed as a stand-alone test in every case to
scrutinize a city appeals· board· s decision~·~ -the only question that must be addressed is
2

~

whether the Board abused its discretion or exceeded its authority. Nelson v. City of
·..iJ

Orem, 2013 UT 53, 129 & n.25, 309 P.3cl 237; Perez v. South Jordan City, 2014 UT App
31, 124, 320 P.3d 42. It is the employee's burden to show discipline is not proportional
and/or is inconsistent with prior disciplines. Phillips v. South Jordan City, 2013 UT App
183, 1115-18, 307 P.3d 659. The chief has discretion to decide what discipline to
impose. Kelly, 2000 UT App 235, 122. That discretion is exceeded if, considering all
circumstances underlying discipline, the punishment exceeds "'the range of sanctions
permitted by statute or regulation, or if, in light of all the circumstances, the punishment
is disproportionate to the offense.'" Id.

Preservation of Issue: R.1849-53.
3.

Issue: Did the Commission err when ruling on hearsay and/or admissibility

of hearsay and other evidentiary issues, including by sustaining objections to testimony
about loss of public trust in NNU/WVCPD, the impact of misconduct on morale, and
prohibiting Chief Marx from testifying about matters contained in both Garrity and nonGarrity interviews (transcripts) that he relied on to make his decision?

Standard of Review: "Hearsay" is a question of law reviewed for correctness.
Prosper, Inc. v. Department o_f Workforce Servs., 2007 UT App 281, if8, 168 P.3d 344.
Hearsay is admissible in administrative hearings. Tolman, 818 P .2d at 28. "Under the
residuum rule, all hearsay and other legally inadmissible evidence admitted by an agency
is set aside by the reviewing court. There must then remain some 'residuum of legal
evidence competent in a court of law' to support the agency's findings and conclusions of
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law." Id. at 32-33. A "Commission is under an obligation to address each of the grounds
for [discipline] stated by the department head." I-Jarmon, 2005 UT App 274, if I 4.
Preservation of Issue: R.1292-1302, at 1302 (sustaining objections to testimony
on public's response to allegations against NNU and investigations); R.1370-81
(objections to NNU employee's transcripts regardless of whether hearing under Garrity
or not); R.1420-23 (sustaining objection to Chief Russo's testimony about WVCPD
employee's reactions/comments about negative media coverage ofNNU); R.1443-58
(hearsay and Utah R.Evid. 804 & 807); R. 1443-64 (protective order on both non-Garrity
and Garrity transcripts and everything in them).
4.

Issue: Did the Commission err by failing to make factual findings on

WVCPD Policy 300.5 (Supervisor Responsibility)?
Standard of Review: Same as Issues 1-3.
Preservation of Issue: R.1842-46.

5.

Issue: Did the Commission err by failing to rely in its "Conclusion and

Order" on Coyle's violation ofWVCPD Policy 340.3.5(ab) (Performance)?
Standard of Review: Same as Issues 1-3.
Preservation of Issue: R.1853-54.
6.

Issue: Did the Commission err by finding Coyle did not violate WVCPD

Policy 804.3 (Property Handling) by allowing NNU to retain loose change found in
seized vehicles?
Standard of Review: Same as Issues 1-3.
Preservation of Issue: R.1849.
4

7.

Issue: Did the Commission err in refusing/failing to consider dismissal of

NNU criminal cases, and/or by imposing a causation requirement when concluding there
was no "credible evidence" dismissal was "due to Lt. Coyle or the NNU' s failure to
properly handle evidence."

Standard of Review: Same as Issues 1-3.
Preservation of Issue: R.1842, 1851.
8.

Issue: Did the Commission err by downgrading substantiated violations to

"technical" when assessing discipline?

Standard of Review: Same as Issues· 1-3. Determination that violation of a
statute/rule is "technical" is upheld only if it "constitute(s) harmless error." Brunson v.
Bank ofNY. Mellon, 2012 UT App 222, ,J3, 286 P.3d 934. "Harmless error is 'an error
that is sufficiently inconsequential that ... there is no reasonable likelihood that the error
affected the outcome of the proceedings.'" Id. (citation omitted); accord, McBride v.
Utah State Bar, 2010 UT 60, ,J43, 242 P.3d 769.

Preservation of Issue: R.1849-51.
9.

Issue: Did the Commission err by applying a "similar or the same

violations" standard instead of a "similarly situated employees" standard?

Standard of Review: Same as Issues 1-3.
Preservation of Issue: R.1852-53.
10.

Issue: Did the Commission err by placing a burden on WVC to show

"other supervisors in similar situations" were disciplined similar to Coyle?
Standard of Review: Same as Issues 1-3.
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Preservation of Issue: R.1852-53.
11.

Issue: Did the Commission err by failing to address/consider Chief ~·farx's

c;;

finding there was a breakdown of allegiance and respect for law and policy in NNU
under Coyle's command and that as supervisor he failed to accept personal responsibility
for that?
Standard of Review: Same as Issues 1-3. The Commission must address every
basis for discipline given by the Chief. Harmon, 2005 UT App 274, ,r14.
Preservation of Issue: R.1831-54.

12.

Issue: Did the Commission err when it found Coyle's failure to supervise

did not bring dishonor to WVCPD, and/or undermine public trust/confidence~ and/or
impact morale/effectiveness?
Standard of Review: Same as Issues 1-3.

Preservation of Issue: R.1850.

III.

DETERMINATIVE CONSTITUTIONAL PROVISIONS

1.

Constitution of the United States of America, Amendment XIV.

2.

Constitution of Utah, Art. I, Sec. 7.
c~.
'I.Ii"

IV.

STATUTES AND RULES OF CENTRAL IMPORTANCE

Copies of policies, procedures, statutes, and rules of central importance to the
appeal are contained in the Addendum to this Brief.
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V.

A.

STATEMENT OF THE CASE

NATURE OF CASE, COURSE OF PROCEEDINGS, DISPOSITION
BELOW.
This case arises from the Coyle's two-step demotion by Chief Marx. Coyle was

demoted to patrolman after two internal investigations: (1) IA13-008, involving personal
culpability of employees in NNU; (2) IA13-016, dealing with Coyle as commanding
lieutenant and Johnson as sergeant, and whether they failed to meet duties/
responsibilities. R.1242.
Coyle's demotion occurred after: (1) an investigation by Lt. William Merritt,
WVCPD Professional Standards Division, including interviews under Garrity v. New

Jersey, 1 385 U.S. 493, 500 (1967), and summaries of findings; (2) two "Adjudications"
by Deputy Chief Michael Powell, based on Lt. Merritt's reports/summaries; (3) findings
and disciplinary recommendations by WVC's Professional Standards Review Board2
("PSRB") including the unanimous recommendation in IA13-016 to demote Coyle to
patrolman; and (4) a non-Garrity predisciplinary hearing where Coyle could present

"A Garrity warning allows a police officer's superiors to order an officer to provide
information during an investigation, and requires the officer to comply, but provides that
any information elicited by such order cannot be used against the officer in a subsequent
criminal prosecution." Kelly, UT App 235, i!32 n.9.
1

Also called "Citizens' Review Board." PSRB Overview, Addendum D. PSRB consists
of six independent citizen volunteers and one WV CPD police appointee, acts "on behalf
of the community, on behalf of the public" (R.1268), and reviews all complaints about
WV CPD, all "Use of Force" occunences and vehicle pursuits, and makes findings on
allegations, and disciplinary recommendations.
2

7

exonerating/mitigating evidence. Demotion was based on IA 13-016 involving Coyle's
duties/responsibilities as lieutenant commanding 1\TJ\TTJ.
On August 28, 2013, Chief Marx sent Coyle a Notice of Disciplinary Decision
("Disciplinary Decision") in which he demoted Coyle to patrol officer. R.4-7. The
Disciplinary Decision gave these policies and findings:
1. WVCPD Policy 804.3 (Property Handling) (sustained)-while cleaning seized
vehicles for auction, instead of booking and documenting loose change found,
NNU kept it to purchase soda/water ("change issue"). R.4;
2. WVCPD Policy 340.3.5(ab) (Conduct/Performance) (sustained); WVCPD
300.5 (Supervisor Responsibility) (sustained); WVCPD 1021.2.1 (BlueTeam
Software) (sustained):
(a)

failed to provide proper supervision and require accountability to NNU
detectives which resulted in detectives not properly investigating and
documenting "evidence seized in the course of investigations and account
for money and contraband" which "ultimately resulted in dismissal of
criminal prosecutions and reflected unfavorably on [WVCPD] and
[WVC]" ("chain-of-custody issue"). R.4-5.

(b)

use of force by NNU detectives in traffic stops was "not properly
investigated and documented as mandated by Department policy"
("BlueTeam issue").

The Disciplinary Decision found the sustained conduct:
falls below the standard of excellence we expect mir supervisors to display.
By participating in the [sustained] conduct you have displayed a casual
disregard for WV CPD policy and the responsibilities of a supervisor which
will not be tolerated.

R. 7. Chief Marx determined Coyle failed to take personal responsibility as a Lieutenant
•

1

mcommano:
In your pre-disciplinary hearing you stated you had assumed your
subordinates were complying with Policy and you failed to verify their
compliance. You further stated you have an exemplary career. 1 am very

8
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~

dismayed at your egregious failure to accept personal responsibility for the
breakdown of allegiance, compliance and respect for the law and
Department Policy within [NNU] under your command. Leadership is an
honor and a privilege, it comes with great responsibility. Your duty is to
ensure that those under your command know and enforce the law in a fair
and equitable manner without malice or prejudice. A supervisor is to serve
as a mentor, guide and trainer to assist those serving the citizens of [WVC].
Your failure to act has brought dishonor to [WVCPD] and [WVC] which
has undermined the public's trust of [WVCPD].
R.7.
On September 4, 2013, Coyle appealed the decision to the Commission. R.1-2.
The Commission heard Coyle's appeal. Prior to hearing, "[t]he Commission
issued four interim and summary orders." R.1832. The Commission denied Coyle's
Motion to Strike WVCPD's Exhibits 11-18 & 21, which were transcripts ofNNU
detectives' Garrity-protected IA interviews (Exhibits 11, 13-17 & 21) and two non-

Garrity predisciplinary hearings, and a second decision denied Coyle' s renewed Motion
on that. R.1832.
The Commission granted Coyle' s Motion to close the hearing but withdrew that
after receiving letters from the Salt Lake Tribune, and lawyer Mark Geragos, protesting
closure in light of public interest, and after Coyle withdrew his Motion. R.1832; R.6668, 75.
At the hearing, the Commission: (1) sustained Coyle's hearsay objections on
testimony about loss of public trust/confidence in WVCPD, and the dismissal ofNNU
criminal cases by the Salt Lake County Attorney ("DA" or "County Attorney"), and (2)
issued a protective order over the Garrity IA interviews and the non-Garrity
prcdisciplinary hearing transcripts of NNU detectives and Sgt. Johnson, who all asserted

9

Fifth Amendment rights not to testify. See R.1292-1302, at 1302 (sustaining objections
to testimony on public's response to allegations against Nl'-W and investigations);
R.1370-81 (objections to NNU employee's transcripts regardless of whether hearing is
under Garrity or not; Coyle's attorney's statement that residuum rule "mucked up");
R.1420-23 (sustaining objection to Chief Russo's testimony about WVCPD employee's
comments about negative media coverage ofNNU); R.1443-58 (hearsay and Utah
R.Evid. 804 & 807); R.1443-64 (protective order on both non-Garrity and Garrity
transcripts and everything in them).
On May 15, 2014, the Commission issued its Decision reinstating Coyle. R.183154. It made no Findings of Fact on Policy 300.5 (Supervisor Responsibility). See id. It
made Findings of Fact on the other policy violations, i.e. that Coyle:
1.

failed to comply with WVCPD Policy 804.3 (Property Handling), by
allowing the change issue to continue, participating in it, and could have
but did not seek clarification from superiors or change the practice himself
(R.1842-43);
failed to comply with WVCPD Policy 804.3 (Property Handling), by
allowing detectives to transport evidence to booking for other detectives
without submitting supplemental reports (chain of custody issue) (R.1844);

2.

failed to comply with WVCPD Police 1021.2.1 (BlueTeam Software) by
never clarifying to subordinates WVCPD's policy on reporting the use of
force, the drawing of handguns during traffic stops (R.1844-45);

3.

failed to comply with WVCPD Policy 340.3.S(ab) (Performance), since
when appointed NNU lieutenant, Coyle had been a sergeant or supervisor
for four years, with responsibility to prescribe work methods and
procedures for subordinates, and assure compliance with department goals,
objectives, and procedures. Despite this he did not regularly audit Sgt.
Johnson or NNU detectives for compliance with WVCPD policy before the
1nvestigc1tio11 {R.1 845-46).
4r....,

•

•,

-

;•
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Despite Findings of Fact stating Coyle failed to comply with the Property
Handling policy regarding change, the Commission concluded there was no policy
violation:
The Commission has dete1mined that Lt. Coyle followed past practice in
handling the property from seized vehicles and that it was transparent and
known by at least one of [his] supervisors, Deputy Chief Wells. 3 As the
policy is not specific and practice was established at the time [] Coyle was
assigned to the NNU, it was administered by a detective trained in seized
property, and as it was sanctioned by[] Coyle's supervisor, the
Commission determines that [] Coyle did not violate WVCPD Policy 804.3
Property Handling as it related to the cleaning out of seized vehicles.
R.1849.
In determining whether substantiated charges warranted the sanction, the
Commission downgraded violations to "technical," i.e., it found "[w]hen considering I]
Coyle's violations, it is clear they relate to his official duties however due to lack of clear
policy direction, evidence of harm done to WVCPD in terms of public confidence and
employee morale by [J Coyle in violating policy the Commission finds that the
substantiated violations are technical," so that "demotion is both disproportionate to the
technical nature of the violation and inconsistent with discipline imposed on other
officers for similar or the same violations." R.1849, 1851.
The Commission's reasons for finding demotion improper are:
1.

3

Although lieutenants are held to a higher standard, violations are
"technical" and "by themselves without the heightened scrutiny that
WVCPD and NNU were under due to the unsubstantiated allegations

Chief Wells did not testify and the on] y evidence he knew of this is Coyle' s testimony.

11

of more serious violations, do not bring dishonor to WV CPD or
undermine the public trust;"

2.

Coyle was only negligent concerning chain-of-custody evidence
handling, and the City did not present "evidence ... this failure to
ensure the policy was followed undennined the moral [sic] and
effectiveness of WV CPD or damaged public confidence;"

3.

there was no evidence NNU was keeping trophies; 4

4.

although dismissal of cases would damage public confidence and
affect WVCPD morale, the news articles and the DA's public
statements were not "credible evidence," which would have required
"testimony or official records from the District Attorney'' that the
reason for dismissal was "due to [] Coyle or [] NNU' s failure to
properly handle evidence;"

5.

Coyle's "negligence" in failing to require NNU to properly
document use of force "was mitigated by the fact that any violation
was in the first few months of the actual implementation of the
policy," and the lack of impact on continuing a "previously
sanctioned practice" not under scrutiny "at the time" means it is
"technical in nature·"

'

4

6.

Coyle's only prior discipline was a letter of reprimand for a traffic
accident;

7.

Coyle's file showed "regular promotion" and Captain Anita
Schwemmer and Chief Wells "gave him positive performance
evaluations and feedback;"

8.

Coyle's violations were not willful;

9.

"Chief Marx [sic J own texts to [] Coyle reconunending a suspension,
the same discipline give [sic] to Sgt. Johnson, as appropriate
discipline support the Commission's conclusion;"

"Keeping trophies" was not part of Chief Marx's decision. See R.4-7.

i2

10.

Demotion is not consistent with the Sgt. Johnson's discipline, who
received 80 hours unpaid suspension and had a prior disciplinary
history;

11.

Demotion is not consistent with discipline of NNU detectives,
including Det. McCarthy who had seven prior incidents of
discipline, or Det. Smith who had six prior incidents of discipline
including one for mishandling evidence;

12.

"the City provided no evidence that other supervisors in similar
situations were similarly disciplined;"

13.

WVC did not "show a policy or standard showing that certain
offences merit certain discipline to rebut the evidence provided by []
Coyle."

R.1849-53.
In its Conclusion and Order, the Commission did not include Policy 340.3.S(ab)
(Performance) as being violated (R.1853 ), although its Findings of Fact state it was
violated (R.1845 (No.13)).
On May 27, 2014, WVC filed a Petition for Review in this Court.

B.

STATEMENT OF FACTS
1.

BACKGROUND

As NNU commander since January 2010, Coyle supervised one sergeant and
several detectives. R.1650-51. Sgt. Hansen was the first sergeant Coyle supervised, and
M.T. Johnson replaced Hansen in December 2010. R.1651-52.
WVCPD lieutenant "is a midlevel manager position with responsible supervisory
and administrative duties." R.891-92. WVCPD's Job Description states qualifications
include:

13

Thorough knowledge of the policies and procedures of the department and
the City Personnel Manual. Familiar with State law and City Ordinances.
. . . Resolve personnel conflicts with tact and discretion. . . . Ability to
command respect of fellow employees ... Ability to analyze complex
police problems and provide solutions which consider all aspects of the
impact on the community and the organization ...
R.892. A lieutenant's duties/responsibilities include: (1) "reviews violations of
department policy, procedures ... to insure the professional standards of the department
are maintained;" (2) "[c]onsults and coordinates with peers and division commanders
regarding implementation of and compliance with departmental goals, objectives and
procedures;" (3) "[r]ecognizes problems within area of control and moves quickly to
ensure immediate resolution." R.891-92.

a.

Reason for Investigation

On November 2, 2012, NNU Detectives Shaun Cowley and Kevin Salmon were
involved in the shooting of Danielle Willard. During that internal investigation, Det.
Cowley alleged misconduct by NNU. R.189, 988, 1329-29. NNU was disbanded at the
end of2012 so allegations could be investigated. 5 R.1235.
On November 28, 2012, Coyle emailed NNU employees, telling them to post
nothing work-related on social media accounts, not to leave evidence unattended and to
"book it as evidence or hold for owner," and that computers/cell phones/iPads "belong
to" WVC. R.970.

On April 17, 2013, Coyle, Sgt. Johnson, and Detectives Franco, McCarthy, Frausto,
Smith and Lund were placed on paid administrative leave. R.999.

5
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b.

Internal Affairs Investigations IA13-008 & IA13-016

IA 13-016 investigated supervisory failures of Coyle and Sgt. Johnson, as related
to IA13-008's individual misconduct. Allegations in IA13-008 and IA13-016 (R.1001)
relevant to this appeal are: (1) "supervisor responsibility" and "conduct/performance"
related to: (a) change issue; (b) chain-of-custody issue; (c) BlueTeam issue.
Based on Det. Cowley's allegations and the Personnel Complaint (R.988), Lt.
Merritt began an internal investigation by interviewing detectives, Coyle, and Sgt.
Johnson under Garrity about personal involvement. See Interview Transcripts: R.50555, 556-65 (Smith); R.567-70 {Lund); R.618-50, 651-57 (Frausto); R.659-712
(McCarthy); R.714-56, R.757-60 (Franco); R.791-844 (Salmon); R.281-91; 292-403
(Coyle); R.451-91, 492-503 (Johnson).
Lt. Merritt interviewed Det. Smith twice. R.505-555; 556-565. Detective Smith
said: (1) the change issue occurred (R.519-21); (2) Coyle was lieutenant and Hansen was
Sergeant when he joined NNU and his only training was Sgt. Hansen talked to him for an
hour (R.529-30); (3) NNU training was infrequent (R.534); (4) Sgt. Johnson regularly
accompanied detectives and was always working (R.535-40).
Lt. Merritt interviewed Det. Lund (R.567-50) who said: (a) the change issue
occurred (R.577-79); (2) she retrieved a DVD from trash and kept it after NNU took it
from a seized vehicle and discarded it (R.577-79).
Lt. Merritt interviewed Det. Frausto, NNU's asset seizure specialist, twice (R.61850; 651-57), who said: ( 1) it was not clear how to handle property in seized vehicles and
a policy was never implemented (R.626); (2) he raised having a clean-out policy \Vith
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Coyle and Sgt. Johnson and thought there was potential for V./VC liability (R.653-54); (3)
people sometimes requested their seized car and property before the car ,vas taken to
auction (R.636-37).
Lt. Merritt interviewed Det. McCarthy (R.659-712), who said: (1) Sgt. Johnson is
a good supervisor (R.702); (2) Coyle acts like "nobody's done it better than him" (R.70607).
Lt. Merritt interviewed Det. Franco twice (R.714-56; 757-60), who said: (1) the
change issue occurred (R.732); (2) the chain-of-custody issue occurred (R.758); (3) he
received no on-going training in NNU (R.746-47).
Lt. Merritt interviewed Det. Salmon~ who had worked at NNU six months (R. 791844, at 793-940), and said: (1) chain-of-custody issue occurred (R.801); (2) he took a
speaker from a seized car from a dumpster (R.802-03, 805); (3) the change issue occurred
(R.806); (4) he wanted out ofNNU because of"the way the unit was being run" and
personality conflicts with both supervisors, especially Coyle (R.817); (5) Coyle "chewed
my ass" when he raised ideas for drafting NNU procedures (R.822-23). He opined, "the
department owns a huge part of liability for all of this stuff by negligently retaining
[Coyle] as a lieutenant. He's got no business being a lieutenant or a sergeant and very
frankly ah [sic] I don't think he should be a police officer." R.836.
Summaries in IA13-008 and IA13-016 reveal NNU detectives' negativity about
Coyle as supervisor, including opining he: (1) did not work his "40 hours" (R.607, 640,
644-46, 749-52, 841-42, 1274, 1275); (2) played video games/watched YouTube videos
of military tactics in his office (R.540-43, 608-09, 644-46, 709, 749-52, 841-42, 1273,
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1274); (3) infrequently accompanied detectives (R.535-40, 1043-46); (4) kept skis in his
police vehicle (R.608-09); (5) did not provide enough training (R.529-30, 534, 544-450,
746-47); (6) was irritable and/or "targeted" detectives in public (R.604); (7) was
untruthful about hours he worked on a particular day (R.836-38); (8) falsely said he was
at lunch with DC Powell when DC Powell could be seen in the hallway (R.181-82, 1276).
Lt. Merritt interviewed Coyle in IA13-008. R.292-403, at 292-93. Coyle first said
he never heard of McCarthy holding $1200 of an informant's money for about two years,
but later said he knew but thought there were mitigating circumstances and "imagined" it
was booked into evidence. R.315-16. Coyle denied playing video games but admitted
watching movies sometimes (R.3 70-71 ), and stated he found it "hard to believe"
detectives questioned whether he worked forty hours a week (R.36). When asked to
explain key card swipes reflecting that from June 1 to December 31, 2013, he worked
about 5.6 hours per day, Coyle could not explain and stated he did not keep the linesheet
typically kept by lieutenants to show hours worked. R.370-76.
On May 5, 2013, Lt. Merritt sent DC Powell his IA13-008 report on Coyle, which
summarizes interviews and concludes "many of [Cowley's allegations] were found to
have merit" and "this misconduct would not have occurred had [Coyle] properly
supervised his subordinates and ensured that they were following WV CPD policy."
R.189.
On July 1, 2013, using Lt. Merritt's report, DC Powell sent his conclusions/
recommendations on Coyle's personal involvement to Chief Marx in the "Adjudication
of Personnel Complaint-IA# 13-008.'. R.215-36. He concluded a11 were unfounded
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except "exonerated"6 on "conduct unbecoming an officer" for collecting change from
seized vehicles. R.215-22.
Chief Marx held non-Garrity predisciplinary hearings on each NNU employee in
IA13-0008. R.406-50 (Coyle Predis. Hrg. Trans.) Neither Coyle nor Sgt. Johnson
specifically was disciplined but every NNU detective received discipline as a result of
IA13-008. The disciplinary decision of most detectives note the incidents for which they
are disciplined were done under supervision/with knowledge ofNNU superiors, and most
state the detective brought dishonor on WVC/WVCPD and that their conduct caused loss
of public trust/confidence.

c.

Coyle and IA13-016

Coyle and Sgt. Johnson were disciplined in IA13-016 for supervisory failures, and
DC Powell sustained all allegations against Coyle in IA13-016. See Adjudication of
Personnel Complaint IA # I 3-00 I 6 (Coyle), R.225-36. Only issues in the Adjudication in
IA13-016 were involved in Coyle's predisciplinary hearing. R.408-09.
On June 10, 2013, Lt. Merritt issued his IA13-016 report on Coyle. R.188-213.
Allegations were: (1) counts of neglect of duty for: (a) failure to provide adequate
supervision to Sgt. Johnson and Det. Cowley; (b) failure to ensure proper booking of
evidence; (c) failure to properly investigate NNU detectives holding informants' money;

"Exoneration" means the act occurred, but there is "some level of extenuating
circumstances that led to that act actually occurring." R. 1251-52. Exoneration does not
excuse the act nor mean there is nothing wrong ,vith a practice. R. 1252.
6
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(2) two counts of policy violations for administrative searches and failure to properly
document uses of force by NNU detectives. R.188.
On August 5, 2013, DC Powell submitted conclusions on Coyle in his
"Adjudication" ofIA13-016. R.225-36. Conclusions were: (1) three counts neglect of
duty for supervisory responsibility for "failure to take appropriate action to ensure that
employees adhere to [WVCPD's] policies and procedures" and comply with the law
(count one, failure to adequately supervise Sgt. Johnson (sustained)) (count two, failure
of chain-of custody (sustained)), (count three, failure to properly investigate a detective's
activities related to holding an informant's $1200 (sustained)); (2) one count of policy
violation for BlueTeam software (sustained). R.225-36.
DC Powell noted failures by Sgt. Johnson, but stated Coyle did not review or audit
Sgt. Johnson's performance and a lieutenant is responsible to oversee a sergeant's
activities/know what is happening, but Coyle never verified Sgt. Johnson was "adhering
to policy and procedures in his dealings with assigned detectives." R.226-27.
Regarding booking evidence, DC Powell stated Coyle thought the booking
procedure was satisfactory, but DC Powell stated it violated WVCPD policy, state and
federal law regarding chain of custody. R.230. He concluded Coyle failed his "ultimate
responsibility" to ensure Sgt. Johnson and NNU detectives followed policy. R.231. He
.

:\
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stated due to implicated chain of custody, "evidentiary issues with several NNU cases
have been cited and numerous criminal cases have been dismissed by both the [WVC]
prosecutor's office and the [DA's] Office." R.230-31.
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DC Powell sent clarification to Chief Marx stating Sgt. Hansen, Coyle, and Sgt.

Joh.rison never "sought further guidance or instruction" on hmv to handle property found
in seized vehicles, although Det. Frausto raised a question about it to them. R.1020.

d.

Coyle's Predisciplinary Hearing

On August 22, 2013, Chief Marx conducted Coyle's non-Garrity predisciplinary
interview. R.406-450. Coyle said: (1) the change issue was "an ongoing practice" when
he joined NNU but he never sought guidance (R.410); (2) he saw no problem with the
property booking issue, knew nothing about supplemental reports, and a DA/prosecutor/
detective/superior should have said something about chain-of-custody because it had
gone on for "years and years" (R.422-28); (3) Salt Lake County Deputy DA Anna Rossi
told him the DA dismissed one of his cases (R.427-28)7; (4) he did not know how to be
supervisor w~en promoted to Special Victims sergeant and got only one day's training,
but audiied his own detectives' cases there and showed Sgt. Johnson how to do that
(R.429-33); (5) he should have followed up with Sgt. Johnson (R.434-35); (6) NNU was
undermanned (R.436); (7) he was never trained on audits (R.436); (8) it was always NNU
practice that not all displays of firearms are considered use of force, and neither Chief
Wells nor Internal Affairs told him otherwise but he should have obtained clarification
(R.443-46).

Coyle: "Deputy DA Anna Rossi called me this morning ... she had no idea I was
going to be here for a meeting today, but she said, 'Hey, I just wanted to let you know I
feel horrible. You know that that was [sic] case was dismissed-one of the cases that
,vas dismissed, correct?"' R.428.
7
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e.

Sgt. Johnson and Investigations

Chief Marx held a non-Garrity predisciplinary hearing for Sgt. Johnson. R.493503. Sgt. Johnson began by accepting responsibility:
The last thing I want to do is come in here and make excuses for my
shortcomings. Because I have been a sergeant for five years, and, you
know, some of the things that were going on in [NNU], you know, like the
cleaning out of cars, for example, the way uses of force were handled have
been done that way for years and years and years. And instead of --- of
stepping up, reviewing policy and making those changes myself, I just went
along with the way things had been done for --- for a long time here. And
the last thing I want to do is point fingers and say, you know, that this guy
did this, this guy did this, because it is --- it falls on me. I'm the supervisor.
I'm the one who falls short. And, you lmow, for --- for all the things that
happened, the media attention, the bad light that has been shed on [WVC],
I'm extremely apologetic for that, and I just would like to just get back to
work.
R.496-97. He said "that's my fault" about failing to document use of force, saying "those
would fall directly on my shoulders." R.497-98. He said "apparently I didn't properly
follow up" on making sure cell phones were booked. R.500.
f.

PSRB Findings

Prior to Chief Marx's decisions, PSRB heard allegations against NNU employees
and made findings on each with disciplinary recommendations. R.870-81.
Regarding Coyle in IA 13-008, PSRB sustained one of seven allegations and made
no recommendation on discipline. R.875. In IA13-016, it sustained all allegations and
unanimously recommended rank reduction to patrolman. R.870.
PSRB found against NNU detectives in IA13-008: (1) Det. Salmon, one
allegation sustained, recommended no discipline (R.872); (2) Det. McCarthy, one of
eight allegations sustained, recommended no discip]inc (R.874); (3) Dct. Smith, one of
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five allegations sustained, recommended no discipline (R.876); (4) Det. Frausto, no merit
to allegations, recommended no discipline (R.877); (5) Det. Lund, one of four allegations
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sustained, recommended no discipline and no letter (R.878); (6) Det. Cowley, all
allegations sustained, termination recommended (R.879); (7) Det. Franco, three of seven
allegations sustained, five members recommended termination and two members
recommended 40 hours suspension without pay (R.880).
2.

MARSHALLING EVIDENCE SUPPORTING COMMISSION

a.

Evidentiary Rulings

The Commission sustained Coyle's hearsay objection to testimony from DC
Powell about comments made to him by citizens. R.1295-3001.
Coyle's lawyer objected to any information contained in non-Garrity
predisciplinary hearing transcripts being admitted, saying detectives took the Fifth
Amendment at the Commission hearing, that he had no opportuniiy to cross-examine
them, and in order for an issue to pass muster on appeal there had to be a "residuum of
admissible" evidence, which there was not because the transcripts were wholly hearsay.

See R.1370-74. He stated the Court of Appeals "created [a] real conundrum" by saying
hearsay is admissible then "at some point you have to put all the hearsay evidence to one
side and say what evidence do we have that would be admissible in a court of law under
the rules of evidence to support the charges." R. 1374.
Coyle's lawyer argued Garrity and non-Garrity predisciplinary hearing transcripts
were hearsay under Utah R.Evid. 807 even if admissible under that rule, which he said
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means that even if admitted they cannot meet the residuum rule. R. 1446. WVC opposed
that argument. R.1446-48.
The Commission rejected Coyle's renewed motion to strike the transcripts, but
entered a protective order over both Garrity-protected IA interviews (Exhibits 11, 13-17,
21) and two non-Garrity predisciplinary hearing transcripts (Exhibit 12, 18). R.1443-64.
Part of the protective order was that no direct reference to those documents/records or
what was in them could be made in open hearing. R.90-91.
Chief Marx testified that he relied on everything in every transcript when making
his decision on Coyle (R.1530-31, 1534), but was not allowed to refer to those records or
testify about them. See R.1527-1631.
The Commission sustained Coyle's hearsay objection to Chief Marx's testifying
about whether "other officers" had lost confidence in Coyle. R.1564.
The Commission sustained Coyle's objection (R.1570) to Chief Marx's discussing
the DA's dismissal of cases, stating"[ w ]e don't want to get involved in these 126 cases
or whatever number of cases that there were." R.1566-70.

b.

Coyle's Background

Coyle worked for Sandy Police Department from 1996-2000. He began working
for WVCPD in 2000, and has been patrol officer, field training officer, narcotics
detective, DEA Metro Task Force Officer, Special Investigations Sergeant, Patrol
Lieutenant, Watch Officer, Special Operations Lieutenant, NNU Lieutenant. R.2.
Coyle' s sole prior discipline was a 2009 Letter of Reprimand for a single-vehicle
accident on a snO\v/icey road. R.898.
23

Coyle's file contains two Letters of Commendation as patrol officer (R.894, 904)
and one as detective (R.895), a letter based on a complimentary citizen comment (R.896~
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97), and three notes of thanks from citizens (R900-03).
Coyle's performance reviews show ratings of "meets" or "exceeds" job
requirements, or "outstanding." R.908-13; R.916-21; R.923-26; R.927-38, R.939-43,
R.944-57.
When Coyle became sergeant in the special victims unit in 2006, he only received
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"about a day's training from the previous sergeant" and supervised eight detectives.
R.1647-49.
At different times as NNU lieutenant, Coyle reported to Captain Schwemmer or
Assistant Chief Wells, who "hold a great deal of responsibility over the particular
lieutenant of that unit, [and] who would have the hands on involvement with those under
his care or her care." R.1397-98.

c.

Testimony and Evidence

DC Powell testified an immediate supervisor potentially would have responsibility
to oversee a lieutenant's management obligations and whether he/she is "falling short" of
responsibilities. R.1398.
Det. Frausto told Lt. Merritt it never was clear how to deal with property in seized
vehicles. R.626-47.
In Coyle's interview under Garrity, Coyle said: (1) when }TI\11.J once found $4060 cash in a seized vehicle, they booked it as evidence (R.330-31); (2) he knew of no
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policy on prope1iy in seized vehicles and relied on Det. Frausto, who handled asset
forfeiture, for information (R.333-34).
DC Powell's IA 13-008 "Adjudication" of Coyle exonerated him of conduct
unbecoming an officer for taking change from seized vehicles. R.215-22.
At Coyle's non-Garrity predisciplinary hearing, Coyle said: (1) the loose change
issue occurred but was "an ongoing practice" when he got to NNU (R.410); (2) a
DA/prosecutor/detective/superior should have said something about chain-of-custody
(R.422-28); (3) he got only one day's "training" when promoted to Special Victims
sergeant (R.429-33); (4) he was never trained on audits (R.436); (5) it had always been
NNU practice that not all displays of firearms are use of force, and neither Internal
Affairs or Chief Wells said anything (R.443-45).
DC Powell testified "there was a consensus across the board with [NNU
detectives] that they had a different set of rules ... because of their frequency in that type
of activity in the show of force." R.1288.
DC Powell testified Lt. Merritt did not interview Coyle or Sgt. Johnson regarding
IA13-016, and only used transcripts from IA13-008. R.1360.
Sgt. Johnson joined WVCPD in 1997, and was a NNU detective before being
sergeant. R.249. He also had been a patrol officer, field training officer, investigator,
and NNU detective. Id.
In 2005 as patrol officer, Sgt. Johnson received a Letter of Suspension (40 hours)
for neglect of duty. R.249.
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Sgt. Johnson was interviewed in IA 13-016. R.458-91. DC Powell submitted to
Chief Marx an "Adjudication of Personnel Complaint" for IA 13-016 involving Sgt.
Johnson's failures of duty/responsibility as supervisor. R. 38-49. Charges/findings were:
(1) neglect of duty for (a) failing to take appropriate action to ensure those he supervised
followed policy, procedures and law (sustained); (b) failure to ensure laws were followed
on electronic tracking (sustained); (c) failure to ensure NNU detectives properly booked
evidence (sustained); (d) failure to properly investigate a detective's activities in holding
an informant's $1200 (sustained); (2) failure to document detectives' uses of force
(sustained). R.238-48.
Sgt. Johnson had predisciplinary hearings in IAB-008 and IA 13-016. R.1079-82.
Allegations were the change issue in IAB-008, and in IA13-016, that he "failed to
provide proper supervision and accountability" to NNU detectives which resulted in their
not "properly investigating and documenting activities." R.1079. IA13-016 stated
detectives did not properly handle evidence "seized in the course of investigations nor did
they properly account for money and contraband. This ultimately resulted in dismissal of
criminal prosecutions and reflected unfavorably on [WVCPD] and [WVC]." R.1079.
Also alleged was failure to supervise on use of force reporting. R. l 080.
For Sgt. Johnson in IA13-016, PSRB sustained five allegations with five members
recommending rank reduction and one recommending termination. R.881.
Sgt. Johnson's Disciplinary Decision sustained on the property handling of seized
vehicles, sustained on conduct, supervisory responsibility and BlueTeam software, and
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stated his failure to act "brought dishonor to [WV CPD] and [WVC] which has
undermined the public's trust of [WVCPD]." R.256-259.
Chief Marx disciplined Sgt. Johnson with 80 hours unpaid suspension. R.259.

NNU detectives' discipline by Chief Marx in IA13-008 was:
Det. Lund: Letter of Counsel for taking video from a dumpster, change and
chain-of-custody issues. R.262-64. Decision notes chain-of-custody and
impounding evidence violations, states this brought discredit to WVCPD
with loss of public confidence, aclmowledges her regret for participation in
activities, and states her activities were done at supervisors' direction.
R.263. She started with WVCPD in 2003, and had a 2004 Letter of
Counsel (mishandling evidence) and 2009 Letter of Reprimand (at-fault
auto collision). R.1111.
Det. Smith: Letter of Counsel for chain-of-custody issue. Decision states
that although he complied with standards set by supervisors, NNU' s
conduct "brought discredit to [WV CPD]" and "resulted in a loss of public
confidence in [WVCPD]." R. 1128-19. Started with WVCPD in 2000, and
worked in patrol, as field training officer, NNU detective, and hostage
negotiator. R.1120. Had 2001 Letter of Reprimand (rudeness), 2004 Letter
of Counsel (failure to complete paperwork), 2005 Letter of Reprimand
(pursuit violation; 20_ Letter of Suspension (neglect of duty), 2010
training (for civil rights violation), 20 IO and 2012 Letters of Counsel
(mishandling evidence). R.1602-03.
Det. Frausto: Letter of Counsel for change and chain-of-custody issues.
R.264-66. Decision states he sought guidance from NNU supervisors and
acted on that. R.266. Started with WVCPD in 1996, and had 1999 Letter
of Reprimand (at-fault auto collision), 2002 Suspension (at-fault auto
collision), and 2007 Letter of Counsel (neglect of duty). R.1098.
Det. McCarthy: Letter of Counsel for change and chain-of-custody issues.
R.267-68. Decision states his conduct brought discredit to NNU and loss of
public confidence in WVCPD. R.268. Started with WVCPD in 2000 and
worked patrol, field training officer, K-9 handler, and NNU detective.
R.113 7. Had 2012 Letter of Counsel, 2008 Letter of Reprimand
(insubordination), 2003 Suspension (conduct unbecoming an officer), two
2003 Letters of Reprimand (missing court), 2003 Suspension (neglect of
duty), 2003 Letter of Reprimand (illegal search and seizure). R.1597.
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Det. Franco: 40 days unpaid suspension for unauthorized use of GPS
tracker, change and chain-of-custody issues, taking "a couple of' DVDs
from seized vehicles, keeping ID cards and cell phones without booking
them, and violating rules for using illegal immigrants as infonnants.
R.269- 73. Decision notes that in his predisciplinary hearing he provided
evidence he placed a GPS tracker only once before training. R.273.
Started with WVCPD in 2004, and received 2007 Letter of Reprimand
(vehicle maintenance). R.1156.
Det. Salmon: Already on paid administrative leave for officer-involved
shooting, with no prior discipline. Had been with WVCPD since 2006 and
a NNU detective for six months. R.1175-76.
Det. Cowley: Terminated for: (a) having methamphetamine, cash, "white
powdery substance," woman's purse, cell phone and other property in his
locker or vehicle that should have been booked into evidence (R.274-280);
(b) evidence of 27 grams of suspected cocaine and $922 unaccounted for,
thirteen items including drugs, drug paraphernalia/packaging, and cash
unaccounted for, a.rid other suspected drugs and cash seized by him not
accounted for (R.275-76); (c) using illegal immigrants as informants
without proper procedure; (d) chain-of-custody issue (R.277-78). Decision
stated Chief Marx is "extremely disappointed" at his failure to "recognize
the magnitude" of his and others' repeated mistakes. R.280.

d.

Other Testimony at Hearing

At the hearing, Sgt. Johnson and Detectives McCarthy, Salmon, Smith, Lund,
Cowley, Franco and Frausto invoked their Fifth Amendment right not to testify. R.1835,
1364-65, 1378-83, 1431-33, 1442, 1640-41.
Chief Marx agreed "there's no policy specifically dealing with car cleanups," but
"I'm sure there will be" "in about a week." R.1614.
Chief Marx agreed there is no policy that "talks about when a supp[lemental]
report needs to be written." R.1615-16.
Chief Marx agreed there is no specific policy that display of fireanns is a use of
force. R. I 617.
28

DC Powell testified that when seized vehicles are being cleaned out, they are the
property of WVCPD. R.1319.
Evidence was "already signed and sealed before being turned over to another
detective to be booked into evidence." R.1281 (DC Powell (quoting Det. Salmon)).
Sgt. Johnson was assigned to NNU in December 2010 and "was quickly made
aware" of the $1200 being held by Det. McCarthy for an informant. R.1029.
Asked by Commission Chairperson Niebuhr whether WVCPD had a policy or
guideline regarding cleaning seized vehicles, DC Powell testified:
(DC Powell) There are policies that address different aspects of the process
itself. One specific to just cleaning out cars that is titled cleaning out
vehicles, there is not one. However, there are peripheral policies that
indicate how vehicles are to be---or evidence is to be processed and how
and what should and shouldn't be booked in as evidence. So there are
policies regarding the evidentiary procedures. And that was part of my
findings in regard to this is there was a lack of clarification and confusion
on the involved parties, part---the detectives involved as to what the status
of that property of those vehicles were .... (Chainnan Niebuhr) Is there
anything in place now; more specific guidelines about cleaning out? (DC
Powell) Specific to the clean out? There is nothing specific to the clean out
itself. The process is being addressed through the proper procedures that
have already been established. (Chairman Niebuhr) Do we have a timeline
when it'll be ready? (DC Powell) Specific to clean outs itself, I believe it's
fair to say that we feel the actual processes of taking and properly booking
and processing evidence---it's addressed already in policy.
R.1253-55.
Chief Russo testified Coyle reported to Chief Wells. R.1430.
City Manager, Wayne Pyle, testified Coyle's "bosses" were not investigated, and
he did not ask Chief Marx to investigate them. R.1511-13.
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Commissioner Attridge asked Pyle why there was a '"difference in accountability
for the guys on the ground and command staff' and whether Coyle's supervisor should
have been aware what was going on. R.1517-18. Pyle agreed ~~the assistant chief above
the lieutenant" could have done a better job "monitoring the lieutenant in the same way
the lieutenant was not monitoring ... activities that were going on underneath him" but
the assistant chief would not necessarily be aware of individual situations. R.1518.
Chief Marx had a text exchange with Coyle before his decision in which he
commented that he thought Coyle might receive 160 hours; unpaid suspension. R.1536,
849-54.
Chief Marx agreed Exhibit 72 reflects more uses of force reported in NNU in
2009-2012 than in previous years. R.1617-19.
Chief Marx testified WVCPD was getting pressure from the city manager to "get
this matter wrapped up." R.1587.
No additional interviews were conducted in IA-13-016; those from IA13-008 were
used. R.1588-89.
Coyle testified he reported to Captain Schwemmer the first two years in NNU, and
thereafter to Chief Wells. R.1654.
Captain Schwemmer was not interviewed although she perfonned Coyle's most
recent review. R.1620-21.
Chief Wells had not reviewed use of force forms, as he should have, and told
Coyle to send them directly to IA. R.1626.
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After two years as sergeant, Coyle tested for and was promoted to lieutenant, but
thereafter had no formal class or instruction on lieutenant's duties. R.1648-50.
Coyle testified he first saw the lieutenant job description "yesterday." R.1649-50.
Coyle testified he did not receive specialized training or instruction on NNU when
he was made lieutenant. R.1652.
M.T. Johnson had worked in NNU as detective. R.1652.
Coyle and Sgt. Johnson instituted a·field training program in NNU for new
detectives. R.1661-62. Coyle "felt we needed to be more familiar with our policies and
procedures and paperwork and things like that." R.1662. Sgt. Johnson put together the
training manual. R.1663.
Coyle testified Chief Wells did not tell him to audit NNU detectives on use of
force, and told him to send use of force reports to IA. R.1690-91, 1713.
Coyle testified a supplemental report could have been done for chain-of-custody
purposes or the original officer could have written on the form that someone else was
delivering it to booking. R.1703-04.
Coyle testified he never talked to Chief Wells about use of force. R.1712-13.
Coyle testified he always had a question whether unholstering a weapon was use
of force, and had discussed this with DC Powell several times. R.1715-16.
Coyle testified Detective Frausto told him property in seized vehicles was
abandoned property. R.1718. No one told him change should be booked into evidence,
and Chief Wells knew they were cleaning seized vehicles. R.1721.
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In closing argument, Coyle's lawyer stated the DA said he dismissed NNU cases

"because of a credibility issues" and Coyle's lawyer referred to the "credibility" as
officers' testimony. R.1793, 1808.
Coyle's lawyer argued there was no evidence of causality, i.e., why the cases were
dismissed. R.1568.

3.

EVIDENCE AGAINST COMMISSION DECISIONS.

DC Powell's duties included public information officer and handling "media
situations." R.1291. He testified about how allegations against NNu and the
investigation impacted the community: "The community was very concerned. There
was an array of emotions that were expressed, both personally that I received via phone
calls directly to my office from members of the community expressing their concerns,
their frustrations, oftentimes their level of anger at what was being---what was taking
place, the aBegations being made, vvhat the police department was going to do about
that." R.1294-95.

-~

When Commissioner Attridge stated the Commissioners all lived in WVC and had
"experienced concern expressed by a number of our neighbors, citizens," Coyle's lawyer
expressed concern about fairness of Commission members, stating they could not be
neutral since they lived in WVC and knew about allegations/investigation. R.1295-3000.
Coyle's lawyer asked that the hearing be stopped. id.
DC Powell testified that what stood out in IA 13-0016 was lack of direction for
NNU, and that several concerns arose for IAI 3-0008 "and those focused on" NNU
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supervisors. R. 1273-75. He testified he saw ''lack of review" by Coyle "for the
activities conducted by Sgt. Johnson as well as [NNU] detectives." R.1276.
DC Powell testified "a chain of command is a necessary function from a
supervisory standpoint and is paramount in the role of a police department," and "[t]he
lieutenant is the overall responsible party for the activities of that particular assignment or
that particular unit." R.1277. He stated recurring things such as cell phones on desks
were addressed "but there was never any follow up" and that should have been addressed
by both the sergeant and lieutenant, and Coyle "had the obligation to follow through and
verify if things were taken care of properly." R.1278-79.
DC Powell testified chain-of-custody was a "problem on several levels": (1) no
tracking or documentation of chain-of-custody; (2) whether or not "there was a
compromise in that particular evidence"; (3) "no documentation someone else took
custody of that evidence, transported it and booked it into the booking room or evidence
room." R.1282.
DC Powell testified he thought it relevant that Coyle acknowledged the evidence
transport issue, but Coyle "didn't have a problem with it." R.1283.
DC Powell testified a lieutenant is given "an awful lot of trust and confidence" to
oversee and be responsible for his unit's activities. R.1399.
Coyle did not object when DC Powell testified that "[t]here were a large number
of cases that were dismissed at the [DA's] office. And the [WVC] Prosecutor's Office
cited that there were concerns over chain of custody as it pertained to evidentiary aspects
on numerous investigations." R.1284.
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Coyle did not object when DC Powell testified about the impact of criminal cases
being dismissed: "The investigation into [:t\T}JU] has led to a fair amount of frustration
into the department for all of the negative attention that has been drawn upon the city for
the allegations. And that has caused an awful lot of officers to be very frustrated and,
quite honestly, to some point even depressed and frustrated with their own jobs."
R.1291.
Police Chief Russo, who started with WVCPD only one day before Coyle's
predisciplinary hearing, testified "I would characterize [a] lieutenant ... as probably the
most powerful individual in [a] police department," and if lieutenants observe a
policy/practice they think is wrong, they "have an absolute and affirmative duty to take
action and intervene." R.1416.
Regarding \VVC's Exhibit 24, media articles, Coyle did not object to Chief
Russo's testifying he knew before he took the job that 1"NU cases were dismissed and
that the FBI and DA were investigating NNU's cases. R.1417-19.
Coyle did not object when Chief Russo testified media coverage was "extremely
negative" and the community was "expressing a high level of concern" and has "pointed"
to NNU and "demanded" a response about "establishing accountability" and "how the
[WVCPD] will be able to proceed following this ... scandal." R.1420.

WV C's counsel explained about Chief Russo's testifying about public opinion
and/or how 1'ilNlJ officers felt, that it was not offered for the trnth of the matter asserted
but as a "decision factor" in Chief Marx's decision. R.1422.
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Coyle did not object to Pyle~s testimony that Pyle's neighbors and friends told him
they had great concern and wondered what was going on with WVCPD, and that he had
the same concern. R.1480. He testified he got calls about this every day. R.1481.
Pyle testified he thought Coyle was evasive in his answers. R.1500.
Pyle testified higher-ups in WVCPD are different since they are not as close to the
situation as Coyle. R.1522. He testified Chief Wells no longer worked for WVC. Id.
Chief Marx testified PSRB' s decision did "have some weight" in his Coyle
decision "because they are citizens tasked with reviewing police conduct." R.1532.
Chief Marx testified that he texted Coyle about a 160 hour suspension because he
felt that was all that would be approved, but he thought PSRB' s recommendation was
more appropriate. R.153 6.
Chief Marx testified that he never previously imposed discipline on Sgt. Johnson
or NNU detectives. R.1631-32
Coyle's lawyer did not object when Chief Marx testified he thought Coyle did not
"grasp the concern" about the numerous felony cases that were dismissed because the DA
"feels that there would be challenges in court on the custody of the evidence." R.1542.
Chief Marx testified he reached his decision on Coyle because:
It had undermined the department, it had undermined the confidence in the
department and within officer's confidence in where they worked, their
pride in their organization. I also felt that this incident had caused law
enforcement scrutiny that was inappropriate or unnecessary towards the
department. I felt that the cases that had been dismissed had come out of
this. So in this instance, the discipline needed to be very---very strong,
send a message. And I also felt there were other sections or units in the
department that had been doing the same smi of work, and those lieutenants
and sergeants had done everything right, but they were still suffering from
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this. \Vhen they were checked, they had done everything they needed to
do.
R.1546.
Chief Marx testified regarding acceptance of responsibility:
I felt that during the interview that I had with Mr. Coyle that he did have
regrets and that he did say that he had made mistakes, but I did not feel that
he was---this is my personal feeling, is he did not go to complete
acceptance of that responsibility that comes from being a lieutenant and that
comes with recognizing that those failings had brought about a catastrophic
breakdown in the department and the public's perception of the
departments.
R.1558-59.
Chief Marx testified that "NNU had become a dysfunctional unit with complete
breakdown in good order and functionality." R.1559. He did not feel Coyle "measured
up" to the lieutenant job description. R.1560.
Chief Marx testified he received complaint calls which usually ended with callers
saying WV CPD was corrupt. R.1562. He testified that "each and every one" of his
officers was "frustrated and demoralized." R.1563. He testified his own morale was
impacted and he felt "frustration coming to work," and that family members asked him
questions that he felt ''were diminishing the pride that I had in the department and in my
position and in my job." R.1565.
Chief Marx testified the difference in discipline between Coyle and Sgt. Johnson
was: ( 1) difference in the level of responsibility since the higher the rank the greater
responsibility and accountability; (2) difference in acceptance of responsibility and the
understanding Sgt. Johnson had of "the ramifications for the events:" (3) Sgt. Johnson
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was "extremely humble and demonstrated great integrity in accepting responsibility."
R.1572-74.
Chief Marx testified the "evidence handling" policy applied to the change, and
once booked into evidence the change becomes "the property of the Utah Commission on
Juvenile Criminal Justice because it's forfeited." R.1612-14.
Chief Marx testified it has been a WVCPD practice since at least 2006 that
firearms display is a use of force to be reported, and that was the practice in NNU when
hewasinNNU. R.1617-18.
Coyle testified he was a lieutenant in patrol for about 18 months before he was
assigned as NNU lieutenant. R.1650.
Coyle attended a weekly meeting for lieutenants. R.1655.
Coyle testified he was placed on administrative leave when the IA started because
"there were some concurrent investigations going on through the FBI, Peace Officers
Standards and Training, and the DA's office." R.1682-83.
Coyle testified that "in hindsight" he would have learned to do audits himself and
had more formal meetings and stricter guidelines. R.1689-90.
Coyle testified he never asked the human resources department for the lieutenant
job description. R.17 53.
Coyle testified he knew some NNU felony cases were dismissed. R.1760-61.

VI.

SUMMARY OF ARGUMENT

The Commission abused its discretion and exceeded its authority for the following
reasons.
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First, the Commission failed to make findings of fact on WVCPD Policy 300.5
(Supervisor Responsibility), and did not include in its "Conclusion and Order" that Coyle
violated WVCPD Policy 340.3,S(ab) (Performance). A commission must address each
ground for a chiefs decision, and Chief Marx relied on Coyle's violations of WVCPD
Policies 300.5 and 340.3.5 in making his decision.
Second, the Commission erred in evidentiary rulings, including making erroneous
hearsay rulings and refusing to allow Chief Marx to testify about anything contained in
both Garrity and non-Garrity hearing transcripts. This mea.TJt Chief Marx could not
testify about all the reasons for his decision. Utah law allows hearsay in administrative
hearings, which is admissible if it has some "probative weight and reliability," i.e., the
"fairness test." This means any evidence that passes the fairness test should be admitted
since later evidence may provide the "residuum" needed on appeal. The Commission
improperly sustained objections when evidence passed the fairness test as well as when
there was a residuum of admissible evidence. Moreover, much of the testimony was not
hearsay because it was not introduced for the truth of the matter asserted but to show
complaints/comments were made.
Third, the Commission failed to address Chief Marx's finding that Coyle failed to
take personal responsibility as a supervisor. A Commission must address all reasons for
an employment decision. Further, this goes to Coyle's credibility and Utah law
recognizes that a police officer's credibility is crucial to perfo1111ance of duties, which is
especially true since Coyle was a lieutenant commanding a unit.
G;,\
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Fom1h, the Conunission erred in finding there was "no credible evidence"
dismissal of the DA's cases was due to Coyle/NNU's failure to properly handle evidence.
The Commission explained that for this to be considered the DA would have had to
testify or the DA's files be admitted. However, Coyle admitted DA Rossi told him the
DA dismissed one of his cases. The Commission also refused to hear non-hearsay
testimony from witnesses about dismissal of cases. Further, "causation" is not a proper

-~

standard.
Fifth, the Commission erred in stating it would not consider the change issue even
though the Findings of Fact substantiated that charge. Coyle admitted he could not recall
whether he told ChiefWetls the change was being used by NNU. Moreover, Det. Frausto
raised questions to Coyle about that practice, but Coyle did nothing. It also is irrelevant
that this may have been a "common practice" in NNU. Chief Marx stated the practice
violated WVCPD Policy 804.3, and every NNU detective was disciplined for it.
Sixth, the Commission erred by deeming policy violations "technical" when
determining discipline. Deeming a policy violation "technical" is acceptable only when
it amounts to harmless error. It was not harmless error since it impacted the outcome of
the proceedings. The Commission relied on at least three things when making this
decision, i.e., no evidence of: (1) loss of public trust; (2) impact on WV CPD morale; (3)
dismissal of cases due to Coyle/NNU' s failure to properly handle evidence. The
Commission ignored that "potential" for loss of public trust, and "potential" impact on
morale is the standard, as well as testimony by Chief Marx and Pyle about how this
impacted them and their families/friends.
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Seventh, the Commission eITed in determining the charges did not warrant
demotion to patrol officer. This decision is within the Chief's "sound discretion" and it is

~

Coyle's burden to show error. He failed to do so. The discipline did not exceed the
scope of allowed sanctions, and was proportional to Coyle's failures as a supervisor. The
Commission improperly used NNU detectives for comparison, since they are not
similarly situated because they are not supervisors. It also improperly used Lt. Johnson
for comparison because he is not a lieutenant and, in fact, part of Coyle' s failure was
failure to supervise Johnson. Further, Sgt. Johnson accepted personal responsibility
whereas Coyle did not. Moreover, the Commission improperly placed a burden on WVC
to name supervisors who were similarly situated and were disciplined as Coyle was.
Finally, Coyle's discipline was consistent with Harmon's factors, and the Commission's
reliance on Coyle's good prior record does not justify its decision.

VII.

A.

ARGUMENT

THE COMMISSION ERRED ON TWO WVCPD POLICIES.
The Commission should be reversed because it failed to make findings offact on

WVCPD Policy 300.5 (Supervisor Responsibility), and because it did not include in the

·c;;
"Conclusion and Order" that its findings supported that Coyle violated WVCPD Policy
340.3.5(ab) (Performance). A Commission "is under an obligation to address each of the
grounds for termination stated by the department head." Harmon, 2005 UT App 274,
~14. Chief Marx relied on Coyle's violations of WVCPD Policies 300.5 and 340.3.5 in
making his decision, but the Commission failed to address Policy 300.5 except to
reference it in the ··conclusion and Order/ and with Policy 340.3.S(ab), the Commission
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substantiated the charges but then did not rely on it. The Commission failed to recognize
that these are two distinct policy violations, both of which Harmon requires it to address.
The Commission's Decision is flawed and must be reversed.

B.

THE COMMISSION ERRED IN EVIDENTIARY RULINGS.
The Commission erred in evidentiary rulings and by prohibiting Chief Marx from

testifying about matters he relied on in making his Disciplinary Decision.
First, the Commission gutted the requirement that a chief must be given discretion
in making decisions by prohibiting Chief Marx from testifying about matters in the
documents under the protective order, regardless of whether the interviews were or were
not under Garrity. It is incomprehensible that a police chief making a disciplinary
decision cannot discuss his reasons for that decision, especially when it is based on
testimony/evidence from those who the lieutenant is alleged to have failed to properly
supervise. The testimony in those documents was crucial to Chief Marx's decision, yet
he could not refer to it. This is significant when part of his decision was that he did not
believe Coyle had taken personal responsibility as supervisor for the disarray in NNU,
particularly when Coyle's statements in those are juxtaposed against detectives' negative
statements about Coyle regarding not working his 40 hours and playing video games.

SeeR. 540-43, 640, 644-46, 709, 749-52, 841-42, 1273-75.
Second, although hearsay is admissible in civil service hearings, the Commission
repeatedly sustained objections. This undermined the hearing by miring WVC's
witnesses in quicksand, which impacted the Decision. Under Utah law, hearsay may be
considered in administrative hearings, and ~~[u]nder the 'fairness tes( [] evidence may be
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admitted if it has 'some probative weight and reliability."' Tolman, 818 P.2d at 28, 30.
TliJs is tempered by the residuum rule which states that on appeal, "all hearsay and other
leirnllv
_, inadmissible evidence admitted bv
., an aQencv
., is set aside bv
., the reviewinQ
._., court
'-"

'-'

[and] [t]here must then remain some 'residuum of legal evidence competent in a court of
law' to support the agency's findings and conclusions oflaw."' Id. at 32-33. This
suggests that if evidence passes the "fairness test" it should be admitted, since later
evidence on that issue may satisfy the residuum test. Then, when making its decision the
Commission may consider even inadmissible evidence as long as there is some
admissible evidence on the issue. Despite this, the Commission sustained objections
even when evidence passed the fairness test, as well as when there was a residuum of
admissible evidence, such as Coyle's testimony about DA Rossi. See R.1292-1302.
For example, concerning testimony about loss of public trust and impact on
WV CPD morale, the Commission sustained hearsay objections to: ( 1) media officer DC
Powell's testimony about negative cmmnents from citizens to him about NNU (R.12953001); (2) Chief Russo's testifying how NNU detectives felt about the "public scrutiny"
(R.1420-23); (3) Chief Marx's testimony about "other officers" losing confidence in
Coyle (R.1564). All of this should have been admitted because case law requires only

potential for loss of morale and public confidence ( Guenon v. Midvale City, 2010 UT
App 51, iJl 6, 230 P .3d 1032).
Further, as V./VC stated in objections, this testimony was not hearsay because it
was not introduced for the truth of the matter asserted, but to show complaints/comments
were made. See Prosper, 2007 UT' App 281,

i1i111-13
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(customer complaint offered to

~

show decision maker had knowledge of complaint not hearsay). In fact, hearsay can be
legally competent evidence even under the residuum rule. Id. iJl l.
In light of the Commission's refusal to allow Chief Marx to testify about evidence
in documents, and in light of the Commission's later using lack of evidence regarding
loss of public trust and impact on WV CPD morale to justify reversal, the Decision should
be reversed.
C.

THE COMMISSION FAILED TO CONSIDER COYLE'S FAILURE TO
TAKE RESPONSIBILITY.
The Commission should be reversed for failing to consider Chief Marx's

determination that Coyle failed to take personal responsibility. A "Commission is under
an obligation to address each of the grounds for [discipline] stated by the department
head." Harmon, 2005 UT App 274, iJ14. Despite Chief Marx's statement of "dismay[] at
your egregious failure to take personal responsibility for the breakdown of allegiance,
compliance and respect for the law and Department policy within the [NNU] under your
command" (R. 7), the Commission ignored that in assessing whether charges supported
the discipline. Although this technically may not have been lying as occurred in

Huemiller v. Ogden Civil Service Commission, 2004 UT App 375, iJ5, 101 P.3d 394
(stating Huemiller's dishonesty placed termination "within permitted range of
sanctions"), it goes to credibility. This Court recognizes "'[h]onesty and credibility are
crucial to an officer[ s] proper performance of his [or her] duties" because they are in "a
position of trust" and "'must be held to the highest standards of behavior."' Id. if5
(citation omitted). This is significant since at the same time Chief Marx was considering
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Coyle's discipline, he had before him the example of Sgt. Johnson, who took full
responsibility, blamed no one, and made no excuses. See R.496-97. By contrast, Coyle
blamed Det. Frausto and predecessors in general and justified himself by saying things
were always done in NNU this way. 8

D.

IT WAS ERROR NOT TO CONSIDER THEDA'S DISMISSAL OF NNU
CASES.
The Commission abused its discretion by failing to consider dismissal ofNNU

criminal cases, based on its contention there was no "credible evidence" dismissal was
due to Coyle or to NNU' s failure to properly handle evidence. R.1842. First, Coyle
admitted DA Anna Rossi told him the DA dismissed one of his cases but she did not
believe it was due to the evidence. R.427-28. Second, the Commission would not hear
evidence on dismissal, contending it was hearsay. Third, common sense dictates that
when dozens of NNU cases are dismissed there is a thread of connection, and that the
chain-of-custody was broken is that thread. Fourth, "causation" is not a proper standard
here, and no one could have required the DA to testify on the exact reason(s) for
dismissal, or required the DA to submit its files. Moreover, even Commission members
knew about the dismissals and public opinion to the point where they could have taken
judicial notice, since they stated they did not want to "get involved" in the "126 cases."
R.1566-70.

"In every case [,] the credibility of the witness may be drawn into question, by the
manner in which he [or she] testifies, by the character of his [or her] testimony ...."
Lucas, 949 P .2d at 756 (quoting Utah Code Ann. § 78-24-1 ).
8
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E.

COYLE AS SUPERVISOR VIOLATED THE CHANGE ISSUE.

Despite making fact findings that Coyle violated the change issue, the
Commission then found Coyle did not "violate WVCPD Policy 804.3 Property Handling
as it relates to the cleaning out of seized vehicles." R.1849. The basis for this was: ( 1)
Coyle followed "past practice," (2) "it was transparent and known by at least one of[]
Coyle' s supervisors, Deputy Chief Wells," and (3) the policy is "not specific and practice
was established at the time" Coyle was assigned to NNU and was "administered by a
detective trained in seized property." Id. This justification fails.
Preliminarily, the only evidence Chief Wells might have known about the practice
is Coyle's testimony, which states only that Chief Wells knew they were cleaning
vehicles and throwing away property, but Coyle testified he could not recall whether he
ever told Chief Wells the change was used to buy soda/water. R.1721. No other witness
verifies that Chief Wells knew, and Coyle did not call him as a witness. Further,
although Det. Frausto specialized in seized property, the Cmmnission ignored that Det.
Frausto raised questions about the clean-out practice with Coyle, and Coyle did nothing.
R.653-54. It also is irrelevant whether there was an "established practice" since Coyle
commanded NNU and had responsibility to ensure WVCPD policies were followed. In
fact, whether others violated policy or there was a "common practice" of acting contrary
to that policy, "is irrelevant to [the Court of Appeals'] analysis of whether substantial
evidence in the record supports [a] Board's finding that [the employee] violated the
policy." Guenon, 20 IO UT App 51, if5, n.3. "' [V]iolation of department regulations is
[not] justifiable merely because it is common among the department~s members and[]
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the existence of such a common practice is 'relevant only in that [it] may affect the
degree of discipline imposed. "'9 Id. (citation omitted). Indeed, Chief Marx felt the
practice violated WVCPD Poiicy 804.3 (R.1613-14), and every NNU detective was
disciplined for it.
Nor does the fact that Coyle was individually "exonerated" on this charge mean
the practice was acceptable since as lieutenant his duty/responsibility was to
address/change a practice that violated policy. Moreover, any statement by Coyle that
seized vehicles and property therein belong to W\/C so it is not "stealing" for NNU to
keep it, is troubling. Chief Marx testified the Utah Commission on Juvenile Criminal
Justice receives proceeds of seized vehicles (R.1613-14), and even ifWVCPD "owned"
vehicles/property, NNU did not.
This Court reviews the Commission's decision to determine whether it "abused its
discretion or exceeded its authority." Keiiy, 2000 UT App. 235, 1/i5. The standard to be
applied is whether facts support the charges. Harmon, 2005 UT App 274, ,IIO. The
Commission first made Findings of Fact that the facts did support this charge, and then

,s.

In Harmon, the Ogden Civil Service Commission found several substantiated incidents
did not support the charges. Harmon, 2005 UT App 274,
It disregarded a
substantiated sexual incident because the female employee laughed and the Majority
Opinion thought this was consensual. Id. This Court disagreed, stating that "no offense
was expressed may mitigate" the discipline, but the act still was "contrary to applicable
policies and regulations" even if it was consensual. Id. at i)l 2. In another substantiated
sexual ''horseplay" incident, this Court stated '"[w]e cannot agree that a violation of a
department regulation is justifiable merely because it is common and consensual ... " and
those considerations are relevant only where they may "affect the degree of discipline
;,,.,,.
,•,c.l,d" Id. at,:12.
1i:1:10.1'-...
9

L
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changed that finding. This is an abuse of discretion and this Court should find the
Commission erred.

F.

VIOLATIONS CANNOT BE DEEMED "TECHNICAL."
Although the Commission's factual findings agree the incidents occurred, the

Commission undercuts the substantiated violations of chain-of-custody, recording use of
force, and performance by deeming those only "technical" violations when determining
whether charges warrant the sanction imposed. R.1849. The Commission explains this
as:
The Commission agrees that supervisors are held to higher standards,
however the violations of policy sustained by the Commission are technical
in nature and by themselves without the heightened scrutiny that WVCPD
and the NNU were under due to the unsubstantiated allegations of more
serious violations, do not bring dishonor to WVCPD or undermine the
public trust.
R.1850.
There is no Utah case law discussing "technical violations" that involve appeals of
persons holding property interests. However, in other cases whether violation of a
statute/rule is a "technical violation" is upheld only if it "constitute(s) harmless error."
Brunson v. Bank of NY. Mellon, 2012 UT App 222, iJ3, 286 P.3d 934. "Harmless error is

'an error that is sufficiently inconsequential that ... there is no reasonable likelihood that
the error affected the outcome of the proceedings."' Id. (citation omitted); accord,
McBride v. Utah State Bar, 2010 UT 60, iJ43, 242 P.3d 769. Based on this, and that the

Commission may not abuse its discretion or exceed its authority, the Commission should
be reversed.
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Concerning the chain-of-custody issue, the Commission stated the "practice of one
detective transporting evidence for another detective" is a "technical violation" because
aithough Coyle admits he violated this policy: ( 1) he was only negligent in not assuring
the policy was followed; (2) WVC presented "no evidence" Coyle's failure to ensure the
policy was followed undermined WVCPD' s effectiveness or "damaged public
confidence;" (3) there was no "credible evidence through testimony" or DA's "official
records" that dismissal of any case was "due to [] Coyle or [NNU' s] failure to properly
handle evidence;" (4) there was no finding NNU or Coyle were "keeping trophies or
items of significant value" which had "created much of the lack of trust and affected the
morale and effectiveness ofWVCPD." R.1850.
The Commission's explanation impacted the outcome, is an abuse of discretion,
and proves it substituted its opinion for Chief Marx's. It is an abuse of discretion to
downgrade a vio]ation to evade a result the Commission did not like, and also an abuse of
discretion to veer into "heightened scrutiny." Coyle cannot have been negligent when he
admits the chain-of-custody was violated yet allowed it to continue, making his action
knowing or willful. Nor are the Commission's justifications consistent with Harmon's
instructions on what weight can be given in assessing proportionality of discipline, i.e.,
"(a) whether the violation is directly related to the employee's official duties and
significantly impedes his or her ability to carry out those duties; (b) whether the offense
was of a type that adversely affects the public confidence in the department; (c) whether
the offense undermines the morale and effectiveness of the department; or (d) whether
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the offense was committed willfully or knowingly, rather than negligently or
inadvertently." Harmon, 2005 UT App 274, 118 (emphasis added).
The violation was knowing because Coyle admits he knew about chain-ofcustody, and this was directly related to Coyle' s duties and impeded his carrying out
those duties. Regarding public trust/confidence, the test is whether it is "of a type" that
potentially adversely affects public confidence. Guenon, 2010 UT App 51, 116 (consider
"potential impact" "on the Department's morale and the public's perception of the
Department"). Despite this the Commission actually required evidence--presumably
from a citizen--that the violation had affected that citizen. If this was the standard under
Utah Code Ann. § 10-3-1105, hearings would be unmanageable. Further, there was
evidence public trust/ confidence was impacted, including testimony by: (1) Chief Marx,
that citizen callers called WVCPD corrupt (R.1562); (2) Pyle, that his neighbors and
family questioned WVCPD (R.1480-81); (3) Chief Marx, about demoralization and
frustration of police officers (R.1562-63). Even Commissioner Attridge commented that
Commissioners' neighbors expressed concern. R.1295-3000. Moreover, there was
evidence of dismissal of cases from Coyle himself, who testified about DA Anna Rossi's
statement. R.427-28. News articles admitted into evidence a]so mention NNU, and the
Co1mnission had before it letters from the Salt Lake Tribune and Mark Garregos
protesting closing Coyle's hearing. R.666-668 (noting "widespread concern" about
"actions of police").
Regarding the alleged "technical violation" of recording all uses of force under
BlueTeam, the Commission deemed this substantiated violation -~1echnicar· because: ( 1)
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neither Coyle, Sgt. Johnson, nor Coyle' s supervisors "recognized the effect of the change
in policy" on !'JNU's previous practices; (2) any violation was within the first fe\v months
the policy was implemented; (3) the policy was not ''under scrutiny"--presumah1y hy
media and/or FBI and/or DA. R.1851. These justifications fail. The Commission failed
to see that uses of force are fodder for lawsuits which can be brought years after the use
of force occurred, and without documentation/investigation there is little to support a
defense. To accept this also means any change in policy can be ignored in "the first few
months," which cannot be correct because cities frequently are sued over alleged use of
force, and also because use of force is an internal investigations concern. It is possible
even now for a specific NNU use of force to tum up, so that "not under scrutiny" makes
no sense.
In sum, to downgrade violations by deeming them "technical" is improper.
Moreover, for the Commission to point to Chief Marx's texts to Coyle about 160 days
unpaid leave ignores his hearing testimony that his final conclusion was still demotion.
R.1536.

G.

IT WAS ERROR TO FIND CONDUCT DID NOT WARRANT
DEMOTION.
The Commission erred by determining Coyle's conduct did not warrant the

discipline imposed. It is Coyle's burden to show this, and he failed to do so.
Discipline imposed for employee misconduct is "within the sound discretion of the
Chief." Lucas, 949 P.2d at 761. The chief "exceeds the scope of his discretion if the
punishment imposed is in excess of 'the range of sanctions permitted by statute or
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regulation, or if, in light of all the circumstances, the punishment is disproportionate to
the offense." Id. The chief is given "'deference to [his/her] choice of punishment
because, as head of the [department], he is in a position to balance the competing
concerns in pursuing a particular disciplinary action.'" Perez, 2014 UT App 31, if25
(citation omitted). The sanction is reviewed "in light of all the circumstances underlying
the termination." Kelly, 2000 UT App 235, iJ24. A two-part test is sometimes used for
the second inquiry: ( 1) "is the sanction proportional;" (2) "is the sanction consistent with
previous sanctions imposed by the department pursuant to its policies." Nelson, 2013 UT
53, if23. This test need not be used and the only question that must be addressed is
whether the Board abused its discretion or exceeded its authority. Id. if29 & n.25. The
employee at all times has the burden to show "some meaningful disparity of treatment
between [him]self and other similarly situated employees.'' Huemiller, 2004 UT App
375, if6 (citation omitted). "The [police] Department does 'not carry the burden of
persuasion as to the nonexistence of a disparity."' Kelly, 2000 UT App, iJ33 (citation
omitted). "Meaningful disparate treatment can only be found when similar factual
circumstances led to a different result without explanation." Id. ,I31 (emphasis added).
Proportionality can be evaluated by: "(a) whether the violation is directly related to the
employee's official duties and significantly impedes his or her ability to carry out those
duties; (b) whether the offense was of a type that adversely affects the public confidence
in the department; (c) whether the offense undermines the morale and effectiveness of the
department; or (d) whether the offense was committed willfully or knowingly, rather than
negligently or inadvertently.~~ Ilarnwn, 2005 UT App 274,
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ill 8 (emphasis added).

Based

on these standards and because Coyle did not meet this burden, the Commission should

First, there is no dispute that demotion is within the range of disciplines ailowed.
Second, good or even excellent evaluations cannot save a failure to supervise,
especially when Harmon factors are met.
Third, it was error to compare NNU detectives because they are not similarly
situated and their treatment was not disparate under the circumstances. They were.not in
command~ as was their lieutenant, Coyle. They were disciplined for personal
involvement, whereas Coyle was disciplined for supervising and allowing the incidents.
In fact, their disciplinary decisions note they violated the rule under the supervision or
direction of their supervisors but this did not excuse personal involvement. Also, each
one was disciplined; they were not exonerated simply because their actions were with
supervisors' knowledge. Further, under the Commission,s reasoning on Coyle,
detectives should not have been disciplined at all because there was no first-hand
statement from a citizen about lack of public trust, or statement by an officer about
decreased WVCPD morale.
Fourth, it was error to compare Sgt. Johnson because he was not similarly situated
and his discipline was not disparate under the circumstances. Coyle was NNU
commander. Chief Marx found, and Coyle admitted, he did not properly supervise Sgt.
Johnson. ~11\TU was Coyle's second lieutenant assignment, but Sgt. Johnson had never
served as lieutenant. Coyle also met with other lieutenants and had contact with them.
R.1655. Although Coyle claims ignorance of the job description, that only underscores
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his laxness since he tested for lieutenant. R.213. He also thought there was nothing
wrong with the chain-of-custody issue, which is inexcusable for one in command. Chief
Marx also considered Coyle's failure to take responsibility, which is in stark contrast to
Sgt. Johnson's forthright acceptance of responsibility without pointing fingers or
excusing conduct as "it's always been done that way."
Fifth, the Commission improperly placed a burden on WVC to show "other
supervisors in similar situations" who were disciplined similar to Coyle. Establishing
disparate treatment of similarly situated employees is Coyle's burden. Kelly, 2000 UT
App 235, ,I33. WVC had no burden in this regard.
Sixth, proportionality is not defeated by the factors cited in Harmon. The
violation is related to Coyle's official duties and impeded his ability to perform those to
the point NNU was dis banded and NNU criminal cases dismissed. His failure of duty
clearly was "of a type" that affects public confidence, and undermines the morale of
NNU detectives, WVCPD officers, and Chief Marx. R.1562-65. Finally, failure of duty
was knowing and even willful since Coyle: (1) could have sought counsel from superiors
but did not; (2) failed to assure documentation of use of force; (3) knew how to handle
chain-of-custody but allowed detectives to do otherwise. Harmon, 2005 UT App 274,
~18. It is significant that even a stellar record cannot defeat the Harmon factors, although
the Commission seemed to think it could.
In sum, the Commission substituted its opinion for Chief Marx's, abused its
discretion and exceeded its authority. It ignored that chiefs must balance needs and can
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determine whether an employee has qualities a lieutenant, or a sergeant must have,
including acceptance of personal responsibility.

Vlll.

CONCLUSION

West Valley City asks this Court to reverse the Commission's Decision, and
reinstate Chief Marx's Disciplinary Decision. The Commission abused its discretion and
exceeded its authority by: (I) mishandling the "Supervisor" and "Performance"
violations; (2) making incorrect evidentiary rulings; (3) failing to consider Chief Marx's
decision that Coyle failed to take responsibility; (4) adding conditions not supported by
case law, such as "causation" and placing a burden on WVC to show supervisors not
similarly situated; (5) downgrading substantiated violations to "technical;" and (6)
substituting its opinion for that of Chief Marx on discipline.
DATED this O~day of September, 2014.
SNOW CHRISTENSEN & MARTINEAU

Byilti:~
Judith D. Wolferts
Maralyn M. English
Attorneys for Petitioner West Valley City
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Job Description-Police
Job Title:
Division:
Reports To:
FLSA Status:
Prepared By:
l'reparedDate:
.Approved.By:
.ApprovedDate: ..

Lientenant
Chief; Assistant Chief or Captain
Non-Exempt
Vince Garcia
July2004

SUMMA.RY
The position ofLieutenant is amid level manager position with respc.I1S.1'ble ~ a r y
and administrative duties."
ESSENTIAL DUTIES AND RESPONSIBILITJES mclude the following. "Olher duties maybe·
assigned.

Works closely with employees mamtaining high. level of availability to answer-questions
or provide direction mroutine and or emergency situations.
_.

)

n.C).

Under the direction ofthe Police Chief: assistant Chief and or Division Commander
fottnUlates and:prescribes WOtkmethods aod procedm-esio be followed by emplo_ye~ in
1heir area of.respoDSibility.
·
··
·

··

Reviews violations of departmentpolicy,J>OO~s. and citiz.ens complamtsio insure
theprofessional standards the department are maintamed. Admm.isters, recommends,
oueview.s appropriate disciplinary action where applicable·. .

of

Consults tmd coordinates with peers and division commande.ts regarding implem.en1atim.
of and c03:11pliance with departmental goals, objectives and procedures.
·
Resolves .minor personnel problems appropriately in accordance wi1h department and
. Citypolicy. .

.

.

Recognizes problems within area of control and moves quickly-to ensure hrimediate
Tesoluti.on.

.

.

Develops leadership and managemeJ1t skills in subordinates through. teaching, coaching,
evaluations, and feedback.
Reviews subordinates written work and is responsible for the finished product

\ )

0
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,,.,.,_., .....
i._J !

Responds to critical mcidents to provide leadership, direction, command and con:trol.
Constantly-review-s deployment of personnel and.resources to .insure efficient, effective,
and safe response to community needs. ·
·
Pr~ares reports and correspondence as required to documentprogress, audits,
assignments, and public response.
Ability to work with media representatives to provide timely and professional in:foµnation ·
regarding significant events.

Strives to create a work env.ironment in which amployees feel good about-themselves and
the organization and is ftee from conduct which umeasonably interferes ·-with employee

pe.cformance.
Provides c~arity. well denned goals, and provides clear feedback to employees under
his/her direction.
·
.

.

. Main.tams required certifications and proficiency to include participation mmandatory·
de~artmentphysical :fitness standards.
·
f

·.

r'\)

K_J··

SUP.ERVISORY RESPONSIBILlTIES

.i

QU.AllB'ICATIONS

.. ''

.

••

. Thorough knowledge of the policies and procedures ·ofthe department and the City. . . •'
.PersomielManuaL. Familiar with State law and ctt,y Ordinances. Able to manage ·; . .
multiple1asks and meet strict deadlines. Resolvepersomie~ conflicts.wi:tb.1act and :· .. · .
discretion. Must be able to handle dissaii¢ied citizens firmly, but courteously. Abiµl:y to ·
ocimmandrespect offellow: e~plc,yees and to ~si_gn, ~.and supervise :their work. ..: ·.
Abilityto· analyze complex police problems and provide solutions whicl:t consider all . ·
aspects.of the_.impaot on the. comi:mmity and t h e ~ .Above ave.rage abilityto: .
oommmrl.oate ver~ally_and mwriting. Ability to _address cmc and'professional ···.:. · ·..
organizations.
.
. ..
.
.

'

.

.

!

I

l

.

G

· EDUCA,.TION and/or EJq?ERIENCE ·
.PHYSICAL DEMANDS
WORK ENVIRONMENT
.
Exposure to stress as a result of incre~ed respOllSl'bility

and human behavior.

Willingness and ability to work overtime as work load dictates and -respond to critical
incidents.
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August 15, 2013

. ·Lieutenant John Coyle

c/oEdWall
9 Exchat;tge Place, Suite 650
SaltLake.City. UT 84111

Email: ~win@edwinwall.com
Re: Notice of pre-discfplinary meeting

I

I

Dear Lt. Coyle:

0

The Deparlment has completed an investigation in reference to several allegations of
various failures on your part to perform your responsibilities as a West Valley City Police
Officer and supervisor. The allegations raised by_. the investigation are 111:qnmarlz"ed below and ·
are very serious. Due tci the seriousness of the allegations, disciplinaxy action. up to and
including tenniriatlon of employment, could result. Therefore. 1:,efore I mak~ a decision as to
what discipline, if any, is approp~, I am giving you an opportmrl,tyto meet with J:!lC personally
to discuss the allegations and to present any exculpatory tu;1d. mitigating evidence or infonnation
that you think should be considered in my decision on how to handle this matter. An informal
pre-disciplinary meeting is set for August 22, 2013 at 14:00 hours in my office. Please feel
. free to bring to the meeting any evidence, witnesses, or p_ersons you :think are appropriate.

In LA. Case #13-008
•

I:t is alleged that when seized vehicl~ were cleaned out by the Neighbomood Narcotics
Unit (NNO) prior to be auctioned property was removed and fbrown away and change
was collected and used to purchase soft drinks and water. The collected money was not ·
booked :into evidence and documented.
·· · ·
··
o Policy Vi~lations include .

• · 804.3 PROPE~TYHANDLING

In LA._ Case #13-016
•

It is alleged that you failed to provide proper supervi_sion and accountability to detectives
assigned to the NNU and this resulted in detectives• not properly mvestigating and
docum.~ activities. Detecti.vei: did not properly handle evidence seized in the course
of the investigations nor did they properly account for money and contraband. This
ultimately resulted in dismissal of criminal prosecuti~ns and reflected unfavorably ·on: the
Departin~t and the City. It is also alleged that you were aware detectives were using

.

0

.
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I

GPS tracldng devices in violation of Court rulings, State Law and Department Policy.
The department also alleges that NNU detectives' uses of force on traffic stops were not
properly investigated and documented as mandated by Department Policy.
o Policy violations .include:
a
340.3 CONDU.CT
11
340.3.5 (ab) PERFORMANCE
a 300.5 SUPERVISOR RESPONSIBILITY

•

1021.2.1 BLUE TEAM SOFTWARE

Any allegation not set forth above I have determined to b~ unfounded and will not be

subject to any further review or consideration.
Below are the rules and policies that are referenced.

804.3 PROPERTY HANDLING

0
I

Any employee who first comes into possession of any propert'f, shall retain such property fu
his/her possession until it is properly tag~ed and placed in the designated property locker
or storage room. Care shall be taken to maintain and limit the number of officers involved
in the chain. of custody for all evidence.
Where ownership can be established as to found property with no apparent evidence value.
such property may be released to the owner without the need for booking with a supervisor's
·approva1. Tliis type ofrelease must be _concluded during same shift period that the officer
receives or finds
properl;y; otherwise the officer must book the item/s into twidence.
Under no circumstances will·the officer maintain possession of the property beyond the end [of
his/her shift. The Property Release Form must be completed to document the release of
property not booked and the owner shall sign the form acknowledging receipt ofthe item(s).

the

804.3.1 PROPERTY BOOKING PROCEDURE
All property must be booked prior to the· employee going off-duty unless otherwise approved
by a supervisor. Employees boolcing property should observe the following guidelines:
(a) Complete the property form in the records management system descn"bing each item
ofproperty separately, listing all serial II.umbers. owner's name. finder's name and
other identifying information or markings.
_
.(b) Mark each item of evidence with the booking employee's initials and the date booked
using the appropriate method so as not to defuce or damage the value of the property.
(c) ·complete an evidence/property tag and attach it to each package or envelope in which ·
the property is stored.
(d) When the property is too large to be placed in a locker. the item may be retained in the
supply room. Submit the completed property record into a numbered locker indicating
the iocation of the propertf.
.
(e) Evidence personnel have the right to refuse any item improperly submitted by the
impouncling officer. The item will be secured in the property room and notification will
be made to the officer's supervisor requesting the property be properly booked within
ZjPage
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forty-eight (48) hours. Documentation will be kept on :file in the Evidence Management
System.

3403 ·coNDUCT WBICH MAY RESULT IN DISCIPLINE
The following list of causes for disciplinary action constitutes a portion of the disciplinary
standards of1he Department. This list is not intended to cover every possible type of
misconduct and does not preclude the recommendation of disciplinary action for specific
action or inaction that is detrimental to efficient Department service.

3403.5 PERFORMANCE
(aa) .Any other on-duty or off-duty conduct which any employee knows or reasonably
should know is unbecoming an employee of the Department or which is contrmy
to good order, efficiency or morale or which tends to reflect unfavorably upon the
Department or its members.

300.5 SUPERVISOR RESPONSIBILITY

0

. A supervisor shall respond to an incident in which there has been a reported application of
force. The supervisor is expected to:
(a) Obtain the basic.facts from the involved officer(s).
(b) Ensure that any injured parties are examined and treated.
(c) Separately_interv.iew the subject(s) upon whom force was applied.
(d) Ensure that photographs have been taken of any areas involvmg visible mjmy or
complaint of pain as well as overall photographs of uninjured areas.
(e) Identify any witnesses not already included in related reports..
(f) Review and approve all related reports.
In the event that the supervisor believes that the incident may give rise to potential civil
litigation, the Section Commander of the involved officer(s) shall be notified as soon as
practicable.
Should the supervisor deteonine that any application of force was not within policy
parameters, a separate internal administrative investigation shall be initiated.
In the event that a supervisor is unable to respond to the scene of an incident involving the
reported application of force, the supervisor is still expected to complete as many ofthe
above items as circumstances permit
In addition, prompt notification will be ~ent to the City Risk Analyst.
1021.2.1 BLUE TEAM SOFTWARE
Blue Team. s_oftware shall b~ utilized by supervisors for documentation of use of force_
. incidents and Police Department Traffic Accidents.
Note: The mere placing of handcuffs or the use of control holds to accomplish the
handcuffing of a prisoner will not be construed as a use of physical force. However. when
the handcuffs or control holds become an appliance to exert force necessary to .further
subdue a prisoner, a use of physical· force has occurred.
(a) All use of force incidents, to include the following.will ~e entered into Blue Team by
3IPage

West Valley City Civil Service Commission Official Record

R.1037

Q
the reviewing supervisor or Internal Affairs.
1. Arrest control techniques
2. O.C. Spray
3. Taser display/discharge
4. ASP or other approved impact weapons
5. Less than lethal force or equipment/munitions
6. K-9 deployment
7. Firearms display/discharge
8. Deadly Force.
(b) .AJJ.y traffic accident which involves a police department vehicle.
(c) Pursuits ~vol':'ing West Valley City Police Department vehicles or officers taking police
action under the authority of the West Valley City Police Department.
You were employed on July 25, 2000. Although you have no disci,plinazy history, your
ability to conduct yourself as a police officer and supervisor in West Valley City is very much in
q~sti.on.
Please be prepared to discuss these allegations and your work and disciplinary history at
our meeting.
Sincerely,

o.

~·rv-J~
.UEP~fumFLARRYMARX
cc:

Paul Isaac, Assistant City Manager/HR Director, WVC
J. Frie Btmderson, City Attomey, WVC
·
Martha S. Stonebrook. Public Safety Attomey, WVC'
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Police Department

August 28, 2013
Lieutenant John Coyle
c/o Erik Strindberg
Strindberg & Scholnick LLC

Plaza 721
675 East 2100 South, Suite 350
Salt Lake City. UT 84106

Email: erik@utahjobiustice.com
Re: Notice of disciplinary decision

Dear Lt Coyle:
On August 22, 2013, you attended a pre-disciplinary meeting with me in my office. You·
were represented at the bearing by your attorney Erik Strindberg._ West Valley City's Public
Safety Attomey, Martha Stonebrook was also present The meeting was your opportunity to
-respond to the sustained charg~ of misconduct set forth in my letter to you dated August 19,
2013.
In arriving at my decision, I have .reviewed your record as a West Valley City Police
Officer, the complaint against you, and. your response to the complaint.. The information I
consider relevant in making my decision I summarize here.
Conduct

•

It is alleged that when seized vehicles were cleaned out prior to be auctioned property
was removed and thrown away and change was collected and used to purchase drinks.
The collected. money was not bQoked into evidence and documented.
o Policy Violations include

•

804.3 PROPERTY HANDLING

Finding

I find the allegation to be SUSTAINED because your conduct violated West Valley Police
Department Policies 804.3 PROPERTY HANDLING.
.
Conduct

•

an.a

It is· alleged that you failed to provide proper supervision
accountability to detectives
assigned to the NNU and this resulted in detectives' not properly investigating and
documenting activities. Detectives did not properly handle evidence seized in the course
of the investigations and account for money and contraband. This ultimately resulted in
dismissal of criminal prosecutions and reflected unfavorably on the Department and the
City. It is also alleged that you were aware detectives were using GPS tracking devices in
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violation of Court rulings, State Law and Department Policy. The department also
alleges that the use of force by NNU detecti.ves on traffic stops were not properly
investigated and documented as mandated by Department Policy.
o Policy violations include:
11
340.3.5 (ab) CONDUCT
" 300.5 SUPERVISOR RESPONSIBU.ITY
11
1021.2.1 BLUE TEAM SOFTWARE
Conduct

I find the allegations to be SUSTAINED because your conduct violated West Valley Police
Department Policies 340.3.5 (ab) CONDUCT, 300.5 SUPERVISOR RESPONSIBILITY
and 1021.2.1 BLUETEAM SOETWARE
Below are the rules and policies that are referenced.

804.3 PROPERTY HANDLING
Any employee who first comes into possession of any property, shall retain such property in
bis/her possession until it is properly tagged and placed in the designated. property locker

/

or storage room. Care shall be taken to maintain and limit the number of officers involved
in the chain of custody for all evidence.
Where ownership can be established as to found property with no apparent evidence·value,
such property may be released to the owner without the need for booking with a supervisor1s
approval. This type of release must be concluded during same shift period that the officer
receives or finds the property; otherwise the officer must book the item/s into evidence.
Under no circumstances will the officer maintain possession of the property beyond the end [of
hisiher shift. The Property Releas~ Form must be com.pl~ied to document the release of
property not booked and the owner shall sign the form acknowledging receipt of the itel!l(s).

804.3.1 PROPERTY BOOKING PROCEDURE
All property must be booked prior to the employee going off..duty unless otherwise approved
by a supervisor. Employees booking property should observe the following guidelines:
· (a) Complete the property form in the records romagement system descn'bing ea~h item
of property separately, listing all serial numbers, owner1s name, finder 1s name and
other identifying information or markings.
(b) Mark each item of evidence with the booking employee's initials and the date booked
using the appropriate method so as not to deface or damage the value of the property.
(c) Compiete an evidence/property tag and attach it to each package or envelope in which
the property is stored.
(d) When the property is too large to be placed in a locker, the item may be retained in the
supply room. Submit the completed property record into a numbered lock.er indicating
the location of the property.
'2jPage
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(e) Evidence personnel have the right to refuse any item improperly submitted by the
im.pouncling officer. The item will be secured in the property room and notification will
be made to the officer's supervisor requesting the property be properly booked within
forty-eight (48) hours. Documentation will be kept on file in the Evidence Management
System.

340.3.5 PERFORMANCE

(;'.;\

"ii'

(aa) Any other on-duty or off-duty conduct which any employee knows or reasonably
should know is unbecoming an employee of the Department or which is contrary
to good order, efficiency or morale or which tends to reflect unfavorably upon the
Department or its members.

300.5 SUPERVISOR RESPONSIBILITY
A supervisor sball respond to an incident in which there has been a reported application of
force. The supervisor is expected. to:
(a) Obtam the basic facts from the involved officer(s).
(b) Ensure that any injured parties are examined and treated.
(c) Separately :interview the subject(s) upon whom force was applied.
(d) Ensure that photographs have been taken of any areas involv~ visible injury or
complaint of pain as well as overall photographs of uninjured ar~.
( e) Identify any witnesses not already included in related reports.
(£) Review and approve all related reports.
In the event that the supervisor believes that the incident may give rise to potential civil
litigation, the Section Commander of the involved officer(s) shall be notified as soon as
practicable.
·
Should the supervisor determine that any application of force was not within policy
parameters, a separate internal administrative investigation shall be initiated.
In the event that a supervisor is unable to respond to the scene of an incident involving the
reported application of force, the supervisor is still expected to complete as many ofthe
above items as circum.stances permit.
.
In addition, prompt notification will be sent to the City Risk Analyst

1021.2.1 BLUE TEAM SOFfWARE
Blue Team software shall be utilized by supervisors for documentation of use of force
incidents and Police Department Traffic Accidents.
·
Note: The mere placing of handcuffs or the use of control holds to accomplish the
handcuffing of a prisoner Vlill not be construed as a use of physical force. However. when
the hand.cuffs or control holds become an appliance to exert force necessary to further
subdue a prisoner, a use of physical force has occurred.
(a) All use of force incidents, to include the following will be entered into Blue Team by
the reviewing supervisor or Internal Affairs.
1. Arrest control techniques
2. O.C. Spray
3. Taser display/discharge
3IPage
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4. ASP or other approved impact weapons
5. Less than lethal force or equipment/munitions
6. K-9 deployment
7. Firearms display/discharge
8. Deadly Force.
(b) Any traffic accident which involves a police department vehicle.
( c) Pursuits involving West Valley City Police Department vehicles or officers taking police
action under the authority of the West Valley City Police Department
·

I find that the conduct described above as SUSTAINED falls below the standard of
excellence we expect our supervisors to display. By participating in the above conduct, you have
displayed a. casual disregard for WV CPD policy and the responsibilities of a supervisor which
will not be tolerated.
Disciplinary Decision

In your pre-disciplinary hearing you stated you had assumed your subordinates were complying
with Policy and you failed to verify their compliance. You further stat.ed you have an exemplary
career. I am very dismayed at your egregious failure to accept personal responsibility for the
breakdown of allegiance, compliance and respect for the law· and Department Policy within the
· Neighborhood Narcotics Unit under your command Leadership is an honor· and privilege, it
comes with great responsibility. Your duty is to ensure that those under your command know
and enforce the law in a fair and equitable manner without malice or prejudice. A supervisor is
to serve as a mentor, guide and tram.er to assist those serving the c i ~ of West Valley. Your
failure to act has brought dishonor to the Police Department and the City which has undermined
the public's trust of the Police Department. With the COilCUII'ence of City Manager, Wayne
Pyle, I am demo"ti.ng you from lieutena.nt to officer. Please be advised that any further
violations of WVCPD policies may result in discipline, up to and including termination.
Appeal Rights

You may appeal this discipline by filing a written request for appeal with the Secretary of the
Civil Service Commission or the Human Resource Office within five (5) business days of your
receipt of this letter. The fonn of any appeal shall be as described in Rnle 7.4 of the West Valley
City Civil Service Commission Rules.

:;:;_:___ /Vlo

~p;;
cc:

r

C~FLARRY~

Wayne T. Pyle, City Manager,

v,;rvc

Paul Isaac, Assistant City Manager/HR Director, WVC
J. Eric Bunderson, City Attomey, WVC
Martha S. Stonebrook, Public Safety Attorney, WVC
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Sta te of Utah.
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WEST VALLEY CITY CIVIL SERVICE COMMISSION

In the Matter of the Appeal of:

DECISION AND ORDER

Officer John Coyle

INTRODUCTION
During a two day hearing on January 27 and 28, 2014, the above entitled matter came
before the West Valley Civil Service Commission ("Commission") for a hearing to review a
decision issued by the West Valley City Deputy Police Chief Larry Marx ("Chief Marx") to
demote Lieutenant John Coyle (Lt. Coyle") to the rank of officer. Chief Marx' decision to
demote Lt. Coyle followed a pre disciplinary hearing which was conducted by Chief Marx on
August 22, 2013 pursuant to the West Valley City Civil Service Commission Rules and
Regulations ("CSC Regulations")§ 6.6- "Pre-Termination hearing." Chief Marx' decision to
demote Lt Coyle was issued August 28, 2013, for failure to supervise based allegations of policy
violations including West Valley Police Department Policy 804.3 Property Handling, 340.3.5

(ab) Conduct, 300.5 Supervisor Responsibility, 1021.2.1 Blue Team Software.
Lt. Coyle timely filed a formal notice of appeal of Chief Marx' decision to remove him
from his office as a Lt. by demoting him to the rank of officer to the West Valley Civil Service
Commission in writing on September 4, 2013. The City timely filed the required Statement by
the Department on September 11, 2013. Lt. Coyle filed the required Statement by Appellant on
November 5, 2013.
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11-ie Conupi<:c::i"n ic;:<:nP:rl fonr intP.nm ~nd StLmm~ry ortlP.r<:

"nt"!

tlP.niP.ti J .t. roylP.'S Motion

to Strike City, s Exhibits 11-18 and 21 a second denied a renewed Motion to Strike City's
Exhibits 11-18 and 21. The Commission granted Lt. Coyle's motion to close the hearing then
withdrew that decision when Lt. Coyle withdrew the motion. The Commission granted the third
party motion to for protective order for City's Exhibits 11-18 and 21 and Lt. Coyle's
corresponding exhibits.

STANDARD OF REVIEW
The Commission may hear appeals of terminations, demotions (a removal from office),
and suspensions for periods longer than 3 days or 24 working hours from West Valley Police and
Fire personnel. Utah Code Ann.§ 10-3-1012; West Valley City Civil Service Commission Rules
and Regulations, §7. l. An appeal may be made following issuance of a "disciplinary order."

West Valley City Civil Service Commission Rules and Regulations § 7.3. There is no specific
form or requirements for the "disciplinary order."
There are two basic issues for the Commission to consider when reviewing a decision to
discipline or terminate an employee: I) whether sufficient evidence exists to support the
allegation of employee misconduct; and 2) whether the charges warranted the sanction. Ogden
City Corp. v. Hannon, 2005 UT App 274, PIO (Utah Ct. App. 2005) (citing Kelly v. Salt Lake
City Civil Serv. Comm'n, 2000 UT App 234, P16, 8 P3.d 1048.), Nelson v. Orem City, Dep't of
Pub. Safety, 2012 UT App 147, P19-P20 (Utah Ct. App. 2012). In the case ofan appeal to a
civil service commission, the commission "shall fully hear and determine the matter." Utah
Code Ann.§ 10-3-1012(2). Under CSC Regulations§ 7.14 Burden of Proof-the standard of
review to be applied in this case is "preponderance of the evidence." Thus the Commission
applies the "preponderance of the evidence" standard to the question of whether sufficient
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evidence exists to support the findings in Chief Marx' August 28, 2013 ''Notice of Disciplinary
Decision" demoting Lt. Coyle.
In determining whether the char~es warrant the sanction Utah Courts have set forth two
elements: "First, is the sanction proportional; and second, is the sanction consistent with previous
sanctions imposed by the department pursuant to its own policies.,, Nelson v. Orem City, Dep't

of Pub. Safety, 2012 UT App 147, Pl9-P20 (Utah Ct. App. 2012).
Utah Courts have ''set forth several factors for measuring the proportionality of
sanctions." Nelson v. Orem City, Dep't of Pub. Safety, 2012 UT App 147, P23-24 (Utah Ct.
App. 2012). The statute which governs the Orem City Employee Appeals Board (Utah Code

Ann.§ 10-3-1106) differs from the operative statute which governs the Commission (Utah Code
Ann. § 10-3-1012). However, the principals established in Nelson are derived from Ogden City
which is governed by the same statute as the Commission and shall therefore guide the
Commission's review of whether Chief Marx' decision to demote Lt. Coyle is proportionate to
Lt. Coyle's misconduct. The Commission may consider "exemplary performance by an
employee as evidence against [demotion], while job violations and continued misbehavior could
weight in favor of [demotion]. Ogden City. 2005 UT App. 274, Pl 8. Further, the Courts have
said that a:
"[commission] may also consider the following factors: '(a) whether the violation
is directly related to the employee's official duties and significantly impedes his or
her ability to carry out those duties; (b) whether the offense was a type that
adversely affects the public confidence in the department; (c) whether the offense

undermines the morale and effectiveness of the department; or (d) whether the
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offense was conm1itted willfully or knowingly, rather than negligently or
inadvertently."
Nelson, 2012 UT App 174, P23-24 (quoting Harmon II. I 71 P.3d 474, 2007 UT App 336. if 10.)
After evaluating the facts of this case to determine whether the demotion of Lt. Coyle is
proportionate to the severity of his misconduct, the Commission may reverse Chief Marx choice
of discipline as unduly excessive "only when the punishment is "clearly disproportionate" to the

offense, ... and 'exceeds the bounds of reasonableness and rationality."' Ogden Citv. 2005 UT
App 274, P 17 (Utah Ct. App. 2005) (Quoting: In re Discharge of Jones, 720 P .2d at 1363).

Further the Commission must give "deference to the Chief: as he is best able to 'balance the
competing concerns in pursuing a particular disciplinary action."' Ogden City. 2005 UT App
274, ~6 (Utah Ct. App. 2005) (Quoting: Hannon, 2005 UT. App. 274 ifl7, 116 P.3d 973.).

The second element, consistency, "simply requires the Department to abide by its own
policies." Kelly. 2000 UT App 235, ,I28, 8 P3.d 1048 (Quoting Lucas v. Murray City Civ.
Service Commission, 949 P.2d 746, 761 (Utah Ct. App. 1997). The issue is whether the
discipline is "[c]onsistent with the treatment of other officers for similar or more egregious

-~

conduct." Id at P27. (Quoting Kelly. 2000 UT App 235, ,r 27, 8 P.3d 1048.) The burden is on

the employee appealing the discipline to show "some meaningful disparity of treatment between
[him or] herself and other similarly situated employees." Nelson, 2012 UT App. 147, P27 (Utah
Ct. App. 2012) (Quoting Kelly. 8.P.3d 1048, 2000 UT App 235, ,I 31). "Meaningful disparate
treatment can only be found when similar factual circumstances led to a different result without
explanation." Id, (Quoting Kelly. 8.P.3d 1048, 2000 UT App 235, if 31).
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SUMMARY OF EVIDENCE RECEIVED BY WEST VALLEY CITY
CIVIL SERVICE COMMISSION
During the Hearing which took all of January 27 and 28, the Commission received into
evidence: 1) a book of exhibits submitted by Lt. Coyle, Nos. 1-72 with Nos. 9, 17, 18, 21, 23, 24,
27, 29, 32, 38, 39, 45, 49, 53, 57, 61, 65-68, and 70 not admitted; 2) a book of exhibits submitted

by West Valley City C'Cityn), Nos. 1-25 with Nos. 3, 6, 19, and 20 not admitted. The
Commission also heard testimony from Deputy Chief Michael Powell, Chief Lee Russo, City
Manager Wayne Pyle, Deputy Chief Larry Marx, and Lt. (Officer) John Coyle. Other witnesses
were subpoenaed or requested to be available by the Commission but did not testify as they
invoked their Fifth Amendment right not to testify. These witnesses included Officer Sean
McCarthey, Detective Kevin Salmon, Detective Chris Smith, Officer Barbra Lund, Detective
Ricardo Franco, Officer Rafael Frausto and Sgt. MT Johnson. Having considered the evidence
received during the Hearing, and having considered introductory and closing statements and the
arguments of the parties, the Commission finds the following facts by a preponderance of the
evidence:

FINDINGS OF FACT RELEVANT TO MISCONDUCT BY LT. COYLE
1.

Lt. Coyle failed to timely file the required Statement by Appellant

2.

West Valley City did not raise the issue of the untimely filing of the Statement by

Appellant through an interim or summary motion for default action, nor was any verbal objection
made during any of the hearings.

3.

After four years with Sandy City Police Department, Lt. Coyle became employed

by the West Valley City Police Department (WVCPD,,) in the summer of2004

Page
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4.

During his employment with WVCPD Lt. Coyie worked in severai divisions

including investigations and patrol and was given the assignment to work with as a narcotics
detective assigned to a DEA task force.
Lt. Coyle has an positive service record with the West Valley City Police

5.

Department with one prior discipline, a letter of reprimand for an at fault traffic accident in
February 2009, prior to the demotion imposed August 28, 2013 which is the issue on appeal.
Lt. Coyle ieceived ongoing training in WVCPD policies and procedures related to

6.

the WVCPD police operations during his employment with the City. Specifically, and in
relevant part, Lt. Coyle had been trained on the laws and WVCPD policies and procedures for
the foilowing:

7.

a

804.3 Property Handling,

b.

340.3.5 (ab) Conduct

c.

300.5 Supervisor Responsibility.

d.

1021.1 Use of force, Blue Team tracking.

Lt. Coyle was promoted to sergeant in June 2006 and lieutenant in June or July

2008 and assigned to various divisions including patrol and Neighborhood Narcotics Unit

("NNU").
a. Lt. Coyle received one day on the job training by the sergeant be replaced when
he was promoted to sergeant and no formal and limited informal training when he

was promoted to lieutenant.

8.

As a lieutenant, based on the job description and testimony Lt. Coyle had, among

other duties, responsibility to:
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a.

•

"[F]onnulate[) and prescribe work methods, and procedures," under the

direction of his superiors.

b.

'~Review violations of department policy, procedures, and citizen

•,

complaints .... " "Administer

recommend

•, or review[], appropriate disciplinary action....''

• leadership and management skills in subordinates...."

c.

"Develop

d.

Is responsible for subordinates' written work.

e.

Directly supervise one sergeant, assuring compliance with law, policy and

procedures, and properly manage the NNU case load.

f.
9.

Supervise detectives indirectly through the sergeant.

Lt. Coyle was assigned to NNU sometime in 20 IO to December 2012 when the NNU

was disbanded.

a. Lt. Coyle received no fonnal and limited informal training when he was assigned
as lieutenant to the NNU.

b. The NNU had a manual which was never given to Lt. Coyle.
c. Lt. Coyle relied on Sgt. Hanse~ the NNU sergeant at the time of Lt. Coyle's
assignment to the NNU, for direction as to NNU policies and procedures.
d. Lt. Coyle was responsible to supervise the personnel in the NNU including a
sergeant and a varying number of detectives during his time in the NNU.
e. Lt. Coyle was supervised by then Captain Schwimmer and Deputy Chief Wells
while assigned as lieutenant to the NNU.

f.

Lt. Coyle received exemplary reviews as the lieutenant for the NNU from then

Captain Schwimmer.
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g. Lt. Coyle did not receive any reviews as the lieutenant for the NNU from Deputy
Chief Wells.

h. Lt Coyle did have weekly meetings with Deputy Chief Wells and did not receive
any discipline or corrective action from Deputy Chief Wells.

i.

Neither then Captain Schwimmer nor Deputy Chief Wells visited the NNU nor

did they participate in NNU operations.

10.

In December 2012 the NNU was disbanded after allegations misconduct which

included that officers were keeping trophies from cases, incorrectly using OPS trackers and
mishandling evidence and the booking of evidence.

a.

The NNU unit was investigated based on allegations of NNu Det.

b.

The investigation of the NNU included Lt. Coyle, Sgt. Johnson, Det.

Cowley.

Frausto, Det. LmuL Det. Smith-j Det McCarthy, Det. Franco. Oet. Salmon: and Det. Cowley.

Lt. Coyle's supervisors were not investigated in connection with the

c.

allegations against the NNU.

The specific Internal Affairs investigations into Lt. Coyle were I.A. # 13-

d.

008 and I.A. # 13-016 and included fmdings by the internal affairs investigator. Both I.A.
investigations received, an adjudication by Deputy Chief Powell. I.A. #13-016 and its
subsequent investigation served as the basis of the disciplinary hearing and determination by

Deputy Chief Marx. At some point in the process prior to the disciplinary hearing and
determination the Police Standards Review Board ("PSRB") also reviews allegations and
proposed discipline and makes a recommendation.

i.

No disciplinary action was taken based on I.A. #13-008.
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ii.

The disciplinary action of this Appeal was taken based on I.A. 13-

016.

e.

On August 8, 2013, the PSRB reviewed the allegations against Lt. Coyle

and sustained three counts of"Neglect of Duty" and one count "Policy Violation" related to Lt.
Coyle not properly supervising subordinates and ensuring that WVCPD policy was followed.

The PSRB unanimously recommended "Rank Reduction to patrolman.'' Lt Coyle was
previously reviewed by the PSRB in relation to the same allegations but a different Internal
affairs investigation which sustained one violation of'~vidence" but did not make a
recommendation as to discipline.

f.

At the same August 8, 2013 meeting the PSRB reviewed the allegations

against Sgt. Johnson sustaining four counts of''Neglect of Duty" and one count "Policy
Violation'' related to Sgt. Johnson not properly supervising subordinates and ensuring that
WVCPD policy was followed. Five members of the PSRB recommended "Rank Reduction" and
one member recommended "Termination.'' Sgt. Johnson was previously reviewed by the PSRB

in relation to the same allegations but a different Internal affairs investigation which sustained
one violation of "Mishandling Evidence" with a recommendation for no discipline finding a

''training issue department wide.,,
At various times the PSRB reviewed the allegations against the other

g.

members of the NNU related to the violations alleged by the detective in the NNU and sustained
allegations and recommended discipline as follows:

i.

Det. Frausto. Allegations of "Theft" and "Conduct Unbecoming"

were wifounded and exonerated respectively.
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11.

DeL Lund. Sustained allegation of"Misha..,dling Evidence." No

recommendation for disciplinary action.

iii.

Det. Smith. Sustained one allegation of"Mishandling Evidence."

No recommendation for disciplinary action.
iv.

Det. McCarthy. Sustained allegation of"Mishandling Evidence."

No recommendation for disciplinary action.

v.

Det. Franco. Sustained allegations of "Mishandling Evidence,"

"Policy Violation (searches)," and "Policy Violation (confidential informants)."
Recommendation of termination by five members and a week without pay by two members.

vi.

Dct. Cowley. Sustained allegations cf"Mishand!ing Evidence,"'

"Policy Violation (searches)," and "Policy Violation (confidential informants)."
Recommendation of termination was unanimous.
vii.

Det. Salmon. Sustained allegation of"Mishandling Evidence."

Recommendation of no disciplinary action.

h. At the time of Lt. Coyle's appeal hearing all members of the NNU, except for
Det. Salmon and Det. Cowley who either had not been disciplined or were in the process of
appealing the discipline, had received discipline for which the appeals time had run as follows:

i.

Sgt. Johnson. Sustained violations of West Valley Police

Department Policies 804.3 Property Handling, 340.3.5 (ab) Conduct, 300.5 Supervisor
Responsibility, and I 021.2.1 Blue Team Software. Discipline imposed was 80 hours suspension
from duty without pay. Sgt. Johnson had prior discipline in the form of a 40 hour suspension in
July 2005 for neglect of Duty.
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ii.

Det. Frausto. Sustained violations of West Valley Police

Department Policies 804.3 Property Handling. Discipline imposed was a letter of counsel. Det.
Frausto had 3 instances of prior discipline: l) a letter of reprimand for a vehicle collision in
November 1999; 2) letter of suspension for an at-fault automobile collision; 3) in December
2002, and a letter of counsel for neglect of duty in June 2007.

iii.

Det. Lund. Sustained violations of West Valley Police Department

Policie Chapter 1, § 100.4 Duties and Responsibilities, Chapter 9 § 3100.9 Unbecoming Conduct

and Procedural Order, Chapter 30, § 12-00 Evidence Procedures. Discipline impos~d was a
letter of counsel. Det. Lund had 2 instances of prior discipline: I) a letter of counsel for
mishandling evidence in Jwte 2004; 2) a letter of reprimand for an at fault automobile collision

in October 2009.
iv.

Det. Smith. Sustained violations of West Valley Police

Department Policies 804.3 Property Handling, 8043631 Property Booking Procedure. Discipline
imposed was a letter of counsel. Det. Smith had 6 instances of prior discipline: I) a letter of
reprimand for rudeness February 2001; 2) a letter of counsel for failure to complete paperwork in
July 2004; 3) a letter of reprimand for a pursuit violation October 2005; 4) a letter of suspension

for neglect of duty in September 2008; 5) training for Civil Rights Violation June 2010; 6) and a
letter of counsel for mishandling evidence in November (the year was not given).
v.

Det. McCarthy. Sustained violations of West Valley Police

Department Policies 804.3 Property Handling. Discipline imposed was a letter of counsel. Det.
McCarthy had 7 instances of prior discipline: I) a letter of counsel in July 2012; 2) a letter of
reprimand for insubordination in January 2008; 3) a suspension in August 2003 for conduct
unbecoming an officer; 4) a letter of reprimand for missing court on March 25, 2003; 5) a
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suspension for neglect of duty in February 2003; 6)a letter of counsel for missing court in March
2003; 7) a letter of reprimand for an illegal search and seizure in March 2003.

vi.

Det. Franco. Sustained violations of West Valley Police

Department Policies 804.3 Property Handling, 322.3 Searches, 608.2.1 (g) File System
Procedures, 608.2. I (h) File System Procedures, 608.4 Use of Informants. Discipline imposed

was 40 hours suspension from duty without pay. Det. Franco had one prior discipline in the
form of letter of reprimand in July 2007 for vehicle maintenance.
i.

The investigations into the NNU up to the time of Lt. Coyle's appeal hearing

concluded that property and evidence were incorrectly handled as further addressed in finding 11

below.

j.

A number ofNNU cases were dismissed by the Salt Lake County District

Attorney but the reasons for the dismissal of the cases was not made clear nor linked to the
improper documentation of the chain of custody.

k. The Investigations into the NNU up to the time of Lt Coyle' s appeal hearing
concluded that there was one incident of wtlawful use of a GPS tracker by Det. Franco which Lt.
Coyle did not know about at the time it was used, and that Lt Coyle had taken reasonable and
appropriate steps to educate the sergeant and detectives under his supervision, including Det.
Franco, in the proper use of GPS trackers.

11.

Lt. Coyle failed to comply with WVCPD policy 804.3 Property Handling:
a.

Prior to his assignment with the NNU, Lt. Coyle had been trained in the

WVCPD policy 804.3 Property handling and had experience with the DEA narcotics unit

policies and procedures.
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b.

As a lieutenant, Lt. Coyle was responsible to assure that WVCPD policy

804.3 Property handling was followed by subordinates and that proper procedures were in place
for property handling.
c.

Lt. Coyle had authority to institute proper procedures to assure that

WVCPD policy relating to property handling was followed. Lt. Coyle could have sought
clarification regarding policies and procedures at any time from his superiors.

d.

When Lt. Coyle was assigned to the NNU the standard procedure with

forfeited vehicles was to clean out the vehicles at the City's yard and to keep tools, and loose
change. Tools stayed at the yard for future use and the change was used to purchase drinks and
snacks for the employees of the NNU and visitors to the NNU. In a few isolated instances other
property was retained by the NNU including a compact disk and snow scraper(s). Other property
was either thrown out with the trash or, on at least one occasion, donated to a thrift store. (The
tools, loose change and other property are herein referred to as the "Property.")
e.
~-

From the time Lt. Coyle was assigned to the NNU until the time the NNU

was disbanded Lt. Coyle allowed the above described practice of handling Property from vehicle
clean outs.

f.

Lt. Coyle handled property from seized vehicles by participating in the

established practice of handling Property from vehicle clean outs.
g.

Lt. Coyle could have but did not change the practice ofNNU personnel

under his supervision by allowing the practice of handling Property from vehicle clean outs to
continue.

Page 13 of 24

West Valley City Civil Service Commission Official Record

R.1843

h,

The NNU detectives were not properly submitting supplemental reports

documenting the full chain of custody when one detective would transport evidence for another
detective from the NNU offices to the evidence room which is located in a different building.
i.

Lt. Coyle failed to supervise the NNU personnel under his supervision by

allowing the practice of one detective transporting evidence for multiple detectives without filing
the proper supplemental reports documenting chain of custody.

12.

Lt. Coyle failed to comply with WVCPD policy 1021.2.1 Blue Team Software.

a.

WVCPD policy 300.5 Supervisor Responsibility sets forth the

responsibilities of a supervisor related to use of force.
b.

WVCPD officers were required to report the any instance where they drew

their handgun including traffic stops.

c.

Prior to Lt. Coyle's assignment to the NNU, there was an infonnal policy

in the NNU that they did not have to document drawing their handguns in traffic stops as part of
the use of force policy due to the nature of the NNU and the types of traffic stops that they

regularly conducted.
d.

In 2011 the WVCPD began the process of implementing the Blue Team

software as the tracking system for documenting all incidents of use of force including drawing a
weapon during a traffic stop with no exception for the NNU.
e.

In 2012 the Blue Team policy 1021.2.1 was made effective.

f.

As the lieutenant in charge of the NNU and with the impler:nentation of

Blue Team, Lt. Coyle never clarified the change in policy as it related to the NNU.
g.

The NNU did not comply with the Blue Team policy.
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h.

Reports of use of force in the NNU were more frequent under Lt. Coyle

than under previous NNU supervisors.

i.

Lt Coyle's supervisors did not clarify the change in policy as it related to

j.

Lt. Coyle's supervisors did not verify compliance by the NNU with the

theNNU.

change in policy prior to the investigation into the NNU in the summer and fall of 2012.
13.

Lt. Coyle failed to comply with WVCPD policy 340.3.5 (ab) Performance.
a.

At the time of his appointment as lieutenant of the NNU Lt. Coyle had

been a supervisor either as a sergeant or a lieutenant for about four years.
b.

Lt. Coyle received no formal supervisor training.

c.

Lt. Coyle received one day informal training as a sergeant, which was not

related to the NNU, and none as a lieutenant
d.

As a supervisor Lt. Coyle prescribed work methods, and procedures for

subordinates and was responsible to ensure compliance with department goals objectives and
~-

procedures. · The work methods, and procedures instituted by Lt. Coyle included case
management and training on WVCPD policies.
e.

Lt. Coyle did not regularly audit the sergeant or detectives under his

direction for compliance with WVCPD policy.
f.

Lt. Coyle's supervisors did not regularly audit his activities with the NNU.

Lt. Coyle never received any direction from his supervisors that the activities of the NNU were

not incompliance with WVCPD policy prior to the investigation of the NNU.
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g.

The investigation oft½e NNU showed violations ofWVCPD policies

including 804.3, Property Handling, 340.3.5 (ab) Conduct, 1021.2.1 Blue Team Software by
members of the NNU.

ANALYSIS
I.

LT. COYLE'S FAILURE TO TIMELY FILE THE STATEMENT BY
APPELLANT IS EXCUSED FOR GOOD CAUSE.
CSC Regulation §7.6 ''Statement by appellant" requires that the Statement by Appellant

be filed "[w]ithin seven days after receipt of the statement of disposition.,, The CSC Regulations
do not specify whether to count working days or calendar days. By custom the CSC in the past
has interpreted seven days to be seven working days which in West Valley City is a Monday
through Thursday schedule. The CSC regulations do not define or mention elsewhere the
"statement of disposition." From context, the order of the procedural requirements in the CSC
Regulations, and in light most favoring Lt. Coyle, who is required to submit the Statement by
Appeliant, it should have been flied within seven days after receipt of the Statement by
Department filed on September 11, 2013. No evidence was provided to show the date when the
Statement by Department was received. The specific date when it was received is not needed as
the filing of the Statement by Appellant on November 5, 2013 occUITed almost two months after
the filing of the Statement by Department making it clear that a precise count of days is not
necessary to determine that the Statement by Appellant was not filed timely.
CSC Regulation§ 7.8 ''Defaultn provides the Commission with discretion in determining
what to do upon failure of a party to timely submit required documents. The Commission may
default in favor of the non-failing party, investigate the matter, or excuse the failure for good
cause. At the beginning of the Appeal Hearing on January 27, 2014 the Commission asked the

parties whether either party knew of outstanding procedural issues or issues with prior motions
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that needed to be addressed before beginning the parties presented their respective cases.
Neither party raised the issue of Lt. Coyle failing to provide a timely Statement by Appellant.
The Commission has determined that as the City did not raise any objections or motions prior to
the commencement of the hearing, the City's ability to present its case was not compromised by
Lt. Coyle's untimely filing, and that significant time was invested by the parties and the
Commission, there is good cause at this point in the Appeal to excuse the Lt. Coyle's failure.

II.

SUFFICIENT EVIDENCE EXISTS TO SUPPORT THE ALLEGATION THAT
LT. COYLE VIOLATED THE WEST VALLEY POLICE DEPARTMENT
POLICY 804.3 PROPERTY HANDLING, 340.3.5 (AB) CONDUCT, 300.5
SUPERVISOR RESPONSIBILITY, 1021.2.1 BLUE TEAM SOFfWARE.
As the WVCPD discipline process includes several steps and recommendations by

several entities it is necessary identify which allegations are reviewed by the Commission. The
Commission received this Appeal after issuance of an "order of discipline" by Deputy Chief
Marx. Further, in determining whether the discipline is proportional deference must be given to
Deputy Chief Marx. Therefore, the commission's review of the facts supporting the discipline is
~--

limited to those sustained findings by Deputy Chief Marx in the letter Re: "notice of disciplinary
~ecision" (the uorder of discipline'') issued by Chief Marx to Lt Coyle August 28, 2013. In the
order of discipline Deputy Chief Marx sustained violations ofWVCPD policy 804.3 Property
Handling, 340.3.5 (ab) Conduct, 300.5 Supervisor Responsibility, 1021.2.1 Blue Team Software.
From testimony and argument Lt. Coyle admitted that while he was assigned as the
lieutenant of the NNU there were violations ofWVCPD policy 804.3 Property Handling related
to the practice of one detective transporting evidence for other detectives from the NNU to the
evidence room without proper supplemental reports. Lt. Coyle explained that he understood that
the detectives were documenting their actions in regards to evidence handling to establish the
chain of custody but admitted that he relied on Sgt. Johnson to verify that it was being done
Page 17 of 24

West Valley City Civil Service Commission Official Record

R.1847

correctly ad did not verify compliance ,vitl-i policy himself. Throug.h the Lnvestigation he
recognized that the detectives were not properly documenting the practice.
Also in testimony and argument Lt. Coyle admitted that while he was assigned as the
lieutenant of the NNU there were violations ofWVCPD policy 1021.1 Blue Team and 300.5

Supervisor Responsibility, requiring the documentation of all uses of force including the display
of a firearm during a traffic stop and the responsibilities of the supervisor when there is a
reported use of force. Lt. Coyle explained that when he was assigned to the NNU the policy for
the WV CPD was to document all displays of a firearm including during a traffic stop but that the
practice for the NNU was different due to the types of traffic stops conducted by the NNU and
the frequency with which the members of the NNU displayed their firearms. Prior to the training
and implementation of policy 1021.1 Lt. Coyle's supervisors confirmed the NNU's practice that
was different than the policy and practice for other divisions of the WVCPD.
WVCPD policy 1021.I Blue Team began implementation in 2011 with training to the
entire department leading up to adoption into policy in July of 2012. Lt. Coyle allowed the NNU
to continue under the prior practice of not documenting displays of firearms during traffic stops
despite the requirements of 1021.1. This practice continued through fall of 2012 when the NNU
was suspended then disbanded in December of 2012.
Lt. Coyle disputes whether the practice cleaning out seized vehicles and keeping tools
and loose change for NNU use and disposing of other contents in the garbage or to thrift stores
constitutes a violation of WVCPD Policy 804.3 Property Handling. He argues that the policy is
not clear in directing what to do with property in seized vehicles. Further that the practice in

place prior to his assignment to the NNU was consistent with the practice while he supervised
the NNU. While he does not dispute that past practices may be changed by WVCPD it was not.
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Finally, the handling of seized vehicles was the responsibility of Det. Frausto based on his
specific training in seized property and by assignment while he was in the NNU and while he
was assigned to a different WVCPD division or unit.
The Commission has determined that Lt. Coyle followed past practice in hapdling the
property from seized vehicles and that it was transparent and known by at least one of Lt.
Coyle's supervisors, Deputy Chief Wells. As the policy is not specific and practice was
established at the time Lt. Coyle was assigned to the NNU, it was administered by a detective
trained in seized property, and as it was sanctioned by Lt. Coyle's supervisor, the Commission
determines that LT. Coyle did not violate WVCPD Policy 804.3 Property Handling as it relates
to the cleaning out of seized vehicles.

III.
~

THE CHARGES DO NOT WARRANT THE SANCTION OF DEMOTION.
There are two elements in determining whether the discipline imposed is merited by the

charges against the employee. ''First, is whether the discipline is proportional; and second is the
sanction consistent with previous sanctions imposed by the department pursuant to its own
policies." Nelson v. Orem City, Dep't of Pub. Safety, 2012 UT App 147, P 20 (Utah Ct App.
2012). The Commission finds that while Lt. Coyle's actions in property handling, recording use
of force and supervision are technical violations of the WVCPD policies, demotion is both
disproportionate to the technical nature of the violation and inconsistent with discipline imposed
on other officers for similar or the same violations.

A.

THE SEVERITY OF LT. COYLE'S DISCIPLINE- DEMOTION - IS

DISPROPORTIONATE TO ms CONDUCT AS THE LIEUTENANT IN

CHARGE OF THE NEIGHBORHOOD NARCOTICS UNIT WHEN
EXAMINED IN LIGHT OF HIS PREVIOUS DISCIPLINARY ffiSTORY
AND THE SUPERVISION HE RECEIVED.
I.

The sustained allegation of improper documentation of evidence and the
improper documentation of use of force are technical violations.
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Th..roug..l10ut the Hear_irig the City argued that Lt. Coyle's violations of policy were
significant and that as a supervisor he was held to a higher standard. Further that Lt. Coyle's
failed to accept responsibility for his failures as a supervisor and his failure to assure compliance

with law and WVCPD policy within the NNU brought dishonor to WV CPD and undermined the
public trust in WVCPD. The Commission agrees that supervisors are held to higher standards,
however, the violations of policy sustained by the Commission are technical in nature and by
themselves without the heightened scrutiny that WVCPD and the NNU were under due to the
unsubstantiated allegations of more serious violations, do not bring dishonor to WVCPD or
undermine the public trust.
The NNU practice of one detective transporting evidence for another detective is a
technical violation of policy. WVCPD policy 804.3 "Property Handling;, requires that "an
employee who first comes into possession of any property, shall retain such property in his/her
possession until it is properly tagged and placed in the designated property locker or storage
room." As Lt. Coyle admitted, the NNU practice did not follow the policy. Lt. Coyle was
negligent in assuring that the policy was followed. However, there was no evidence presented
by the City that this failure to ensure the policy was followed undermined the moral and
effectiveness of WVCPD or damaged public confidence. Further, there was no finding by
anyone throughout the investigation that Lt. Coyle or members of the NNU were keeping
trophies or items of significant value as originally alleged which created much of the lack of trust

and affected the morale and effectiveness of WVCPD.

.

The City argues that the Salt Lake County District Attorney's Office dismissed numerous

cases due to Lt. Coyle and the NNU' s failure to properly handle evidence which does damage
public confidence and affects the morale of WVCPD. The City points to news articles and
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public statements by the District Attorney as evidence. However the City did not provide the
Commission credible evidence through testimony or official records from the District Attorney
~-

that the reason for the District Attorney's dismissal of any of the cases brought by WVCPD was
due to Lt. Coyle or the NNU's failure to properly handle evidence.
Finally Lt. Coyle admitted that he failed to ensure that members of the NNU were
properly documenting use of force pursuant to the new BlueTeam policy. Prior to the
implementation of the BlueTeam policy which began in 2011 but did not take effect until 2012
the NNU did not have to document each time one of its members drew their weapon during a
traffic stop as a use of force. Throughout the process of implementing the new policy in which
all of the WVCPD, including members of the NNU were required to document any time a
weapon was removed from its holster, neither Lt. Coyle, his supervisors nor Sgt. Johnson
recognized the effect of the change in policy on the NNU's practice and operating procedures.

Lt. Coyle's negligence was mitigated by the fact that any violation was in the first few months of
the actual implementation of the policy. The Commission agrees with Lt. Coyle that this
violation, due to time and the lack of impact it had on WVCPD due to the NNU continuing a
previously sanctioned practice that was not under scrutiny at the time, is technical in nature.
When considering Lt. Coyle's violations, it is clear that they relate to his official duties
however due to the lack of clear policy direction, evidence of harm done to WVCPD in terms of
public confidence and employee morale by Lt. Coyle in violating policy the Commission finds
that the substantiated violations are technical.

I.

Disciplinary History.

In the Notice of pre-disciplinary meeting issued by ChiefMarx to Lt. Coyle, Chief Marx
points out that since Lt. Coyle was hired in July 2000, he has not been disciplined though the
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record indicates one discipline~ a letter of reprimand, for a traffic accident in 2009. Lt. Coyle's
employment file shows regular promotion and a progression in the responsibility given to him.
Lt. Coyle's supervisors, including then Captain Schwimmer and Chief Wells who supervised Lt.
Coyle as the NNU lieutenant, gave him positive performance evaluations and feedback.

Having found that Lt. Coyle's policy violations were technical in nature and that his
employment history is positive and indicates that he was a valued and contributing employee, the
Commission now applies the principles described in Nelson (Supra) to the present case. The
Commission concludes that despite giving deference to Chief Marx, given Lt. Coyle's otherwise
positive record, the evidence presented to the Commission at the hearing of the technical policy
violations does not justify a demotion given that the violations were not the cause of the Joss of
public confidence in WVCPD and did not undermine employee morale as they were not willful.
Chief Marx own texts to Lt. Coyle recommending a suspensio~ the s~e discipline give to Sgt.

Johnson, as appropriate discipline support the Co:rrm:1ission's conclusion.
B.

THE SEVERITY OF LT. COYLE'S DISCIPLINE- DEMOTION -IS NOT
CONSISTENT WITH THE TREATMENT OF OTHER OFFICERS FOR
SIMILAR CONDUCT.

The facts of Lt. Coyle's violations are the same or similar underlying facts and violations
for many of the members of the NNU. Foremost among them is Sgt. Johnson. Both Lt. Coyle
and Sgt. Johnson were investigated for the same violations relating to property handling,
conduct, supervisor responsibility and Blue Team Software. (Supervisor responsibility and Blue
Team Software are both related to the change in use of force requirements.) Both LT. Coyle and
Sgt. Johnson were supervisors in the NNU. While Lt. Coyle had overall responsibility for the
members of the NNU, Sgt. Johnson was the front line supervisor working the same shifts as the
detectives.
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Unlike Lt. Coyle, Sgt. Johnson had a prior disciplinary history in which he was

suspended 40 hours for neglect of duty. In an examination of the other members of the NNU,
while they did not have supervisor responsibility, their disciplinary history is replete with letters
of counsel, written reprimands and other discipline. In one case, Det. McCarthy he has seven
instances of discipline, two of which were suspensions. In the present case he was dis~iplined
for mishandling property, the same charge as Lt. Coyle, and even with his significant prior
disciplinary history he only received a letter of counsel. Det. Smith also received a letter of

counsel in this case for property handling violations despite his 6 previous instances of discipline
one of which was for a prior issue of mishandling evidence.
Applying the standard in Kelly (Supra) to an examination of the based on the discipline
meted out for similar or the same violations from members of the NNU, including the other
supervisor, the Commission finds that Chief Marx's decision to demote Lt. Coyle is not
consistent. Further, the City provided no evidence that other supervisors in similar situations
were similarly disciplined, nor did the City show a policy or standard showing that certain
offences merited certain discipline to rebut the evidence provided by Lt. Coyle. The only
evidence provided to the Commission is that of the discipline of the other NNU officers that

were investigated at the same time as Lt. Coyle.
~-

CONCLUSION AND ORDER
The Commission hereby concludes that the preponderance of the evidence shows that Lt.
Coyle did violate WVCPD policies 8.04.3 Property Handling, 300.5 Supervisor Responsibility

and I 021.2.1 Blue Team Software and that such violations were technical in nature. The
Commission concludes that the sanction of demotion imposed by Chief Marx for the technical
violations of the WVCPD policies is unwarranted as it is disproportionate to the sustained
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violations of WVCPD Policy and inconsistent with the treatment of other officers for similar
conduct. Therefore the Commission orders that Lt. Coyle be reinstated to his position as a Lt.
and receive the back pay due for the time which be was demoted.
This Decision and Order is unanimously approved by the Commission. The Commission
hereby certifies this Decision and Order to the West Valley City Chief of Police as the head of
the department from whose order the appeal was taken. The decision is final and shall be
immediately enforced by the Chief in accordance with Utah Code § I 0-3-1012.
Dated this 151h, day of May 2014_-

WEST VALLEY CITY CIVIL SERVICE COMMISSION
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David Attridge, Commissioner
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